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DOCKET ENTRY 

(Gerald F. and Caroline Paduano v. Com’r Internal Revenue). 

UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 


7103 - 7 ^ 


GE RALD F. PADUANO AND CAROLINE PADUANO 

201 Marian Driv e 
Syracuse, New York 13219 

-—--— _PETITIONER, 


APPEARANCES FOR PETITIONER: 

Victor Chini, 811 State Tower Building 
namk Syracuse, New York 13202 


COMMISSIONER OF INTERNAL REVENUE. 


Month Day Yeax 


ax 


RESPONDENT. 


Fil ingt and Proceedings 


Sep. 11, 19 72! PETITIO N FILED : FEE PAID Sep. 11, 1972 

'.'ey. IP, 1Q7? MCTn filed 1;- Tesp_ 


!'nv, 10. 1^7? 


VIST by 7esr fer trial at 


June 8, 1973 NuTICE OF TRIAL on Sept. 17, 1973 at Buf falo. 

Sept. 10, 1973 NOTICE O F CHANGE OF TRIA L D A TE to Sept. 18, 1973. _ 

Sept.18,1973 _ HEARING at Buffalo, N . Y. before Judge Fay 

__ Case continued for trial on Oct. 1, 1973 at _ 

_N ew York, N. Y. _ 

Sept, 18 ,1973 ORDER, that case is set for trial on Oct. 1, 1973 at 
_ New York, N. Y., time 1:00 P. M. _ 

Oct, 1,1973 TRI AL at Ne w Y ork, N.Y. before Judg e Fay, 

_Jt. Motion to consolidate 7168-72 , 7169-72 & 

__ 7103-72 Filed and Gran ted 

_ STIPULATIO N OF FACTS with att.Exh. filed. __ 

_ ORIGINAL BRIEFS DUE - Nov, iq ,1973 _ 

_ REPLY BRIEFS DUE - Jan . 7,1974 . _ 

_ SUBMITTED TO JU DGE FAY _ 

Oct. 17. 1973 TRANSCRIPT of Oct. 1 . 1973 r ec'd.__ 

GRANTED 

Nov. 26, 1973 MOTION by Petr, to correct transcript. (No Obj. Reap) Nov. 29, 1973 


continued on page 2. 
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Docket Entry 

(GeraJd F. and Caroline Paduano v. Com’r Internal Revenue). 


docket no. ._ 7103 -/ 2 . 


(Otnmstim) 


GERALD F. PADUANO AND CAROLINE PADUANO 


PETITIONER I PAGE 


Month Day Ye*/ 


Filing* and Proceeding* 


Nov. PQ.1Q73 BRIEF for Petr, filed 


Nov.30.1973 BRIEF for Reso. filed. _ 

IVr. ~n . 1971 RF.H.Y RRTF.F for P etitioners filed.., . 
Jan.7.197**. 1 REPLY BRIEF for Resp. filed_ .- 
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DOCKET ENTRY 

(Rm-ro M. and Dorothy Capptirrilli v. Com'r Internal Revenue). 

UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 


71GS-72 


ROCOO M. CAPPUCCILLI AND DOROTHY 
CAPPUCCILLI 

109 Rockwood_ 

Syracuse, New York 13215 


APPEARANCES FOR PETITIONER: 

Victor Chini, 811 State Tower Building, 
Syracuse, New York 13202 

NAM(_ £_ ___2__ _ 




PETITIONER. 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 


RESPONDENT. 


Date 


Action 

Served 

Month Day Year 


Sep. 12, 197S 

PETITION FILED: FEE PAID Sep. 12, 1972 


Sep. 20.1977 

”-v. 1C, 1972 j 

K- EVER filed by . csr 


*>v. , 197? 

••"v. 1C, 197? 

0 

IK NIST by ~eey fcr t-ial at Buffalo, l.y w York 

GRANTED 
:cv. ?h. i r i? 

Nov. 1):, 1?7I 

June 8, 1973 

NOTICE OE TRIAL on Sept. 17, 1973 at Buffalo, 

NY. 

June 8, 1973 

Sept. 10,1973 ' 

NOTICE OF CHANGE OF TRIAL DATE to Sept. 18, 1973. 


Sept. 10, 1973 

Sent. 18.1973 

HEARING at Buffalo, N. Y. before Judge Fay 




Case continued for trial on Oct. 1, 1973 at 




New York. N. Y. 



Sept. 18 r 197' 

\ ORDER, that case is set for trial on Oct. 1, 1973 at 


Sept. 21,1973 


New York. N. Y., tine 1:CC P.M. 



Oct. 1,1073 

TRIAL at New York.N.lLBh^fnrc Judge Fay.. 

i ! 





; OCT 9 1973 


7169-72 & 7103-72. 

STIPULATION OF FACTS with Att.Exh. filed. 




DRTOTNAT. RRTF.FS nUK - Nov. 30 ,1073 








SUBMITTED TO JUDGE FAY 



Oct. 17. 1973 

TRANSCRIPT of Oct. 1 , 197? Received 



Nov. 26, 1973 

MOTION by Petr, to correct transcript. (NO Obi. Resr.) 

GRANTED 
Nov. 29, 1973 

NDY 3 0 1«73 

Nov. 20.1073 

RRTRp ppty ._ 


DEC 3 '373 

Nov. 3c, 1973 

BRIEF for Resp. filed. 


DEC 1 2/3” 


(Cont.’.-.ued to raye 


May 1970 















Docket Entry 

(Rocco M. and Dorothy Cappuccilli v. Com’r Interna] Revenue). 


DOCKET NO. _ 


ROCCO M. CAFPUCC 


Month D*y Yew 


Dec. 31, 1973 


7108-72 


(CwnwtMi) 



Jan.7.1974 REPLY BRIEF for Resp. fil ed._ 

March 20. 1975 'MEMORANDUM FINDINGS OF FACT AND OPINION filed, Judqe F, 


Decision will be entered for the 


Arr. 1,1975 DECISION ENTERED. Judge Fa 


APPELIATE PROCEED ENGS 


June 17» 1975 ORDER fixing amount of bond at $12,305.63, upon 


informal request of counsel for petitioners. 


July 1, 1975 NOTICE OF APPEAL to U.S.C.A., Second Circuit, filed b 


July 1, 1975 NOTICE of Filing with copy of notice of appeal sent 


to Mr. Meade Whitaker, Chief Counsel. 


OTICE, to parties, of assembling and date for trans- 




July 1, 1975 





















DOCKET ENTRY 

(Peter I.. and (.rare A. Cappuecilli v. Com'r Internal Revenue). 

UNITED STATES TAX COURT 

GENERAL DOCKET 


DOCKET NO. 


7U/J-7J 


PETER L. CAPPUCCILLI AND GRACE A. 

CAPPUCCILtr^ 

105 Norma Road _ _ 

Syracuse, New York 13219 

_PETITIONER. 


APPEARANCES FOR PETITIONER: 

Victor Chini, 811 State Tower Building, 
I Syracuse, New York 13202 


COMMISSIONER OF INTERNAL REVENUE. 


Month 

Dir 

Year 

Sep. 

12 , 

19 72 

’•-v. 

ir # 

107? 

* V V. 


107 ? 


RESPONDENT. 


Filinp and Proccedmp 


Action 

Served 


Sep. 20 , 15*72 




IK "*07? 


J une 8 , i OT, 
Sent. 10. 197 1 


Sept. 21,1973 


June 8, 19731 NOTICE OF TRIAL on Sept. 17, 1973 at Bufialo, NY. I June 8, 19 


Sep t. 10,1 9 73 NOTICE CF CHANGE 0 f TRIAL DATE to Sept. 18, 1973. 

Sept . 18, 1973 HEARING at Buffalo. N. Y . before .hiri r * Fay _ 

_|__Cas e continued for trial on Oct. 1, 1073 at. __ 

_ 1 New York. N. Y, _ 

Sept. 1" , 1973 ORDER, that case is set for trial on Ort., 1, at _ 

_ New York, N. Y. f time 1:00 P. M, _ 

Oct. 1 r 1973 TRIAL at New York f N.Y. before Judge Fay. _ 

_Jt. Motion to consolidate 7168-72.7169-72 & 


_ ^ 7105-72 filed and granted. _ 

_ STIPULATION OF FACTS wi th At t.Exh . fil ed. ___ 

_ ORIGINAL BRIEFS DUE - Nnv.30.IQ7^ ___ 

_ REPLY BRIEFS DUE - Jan 7, 197U ___ 

_ SUBMITTED TO JUDGE FAY. _ 

Oct. 17, 1973 TRANS CRI PT of Oct . 1, 1773 rac' d._ _ 

GRANTED PlflV 1 n •..** 

Nov. 26, 1973 NOTION by Petr, to correct transcript. (Nc Pbj. Resp.) Nov. 29, 1973| ' 


CT 9 Vill 


Nov. 2°,197 t BRIEF for Petr, filed, _ 

(Continued to pa,;;e 2] 


Doc. 3, 1973 

t»rm No. *4 

ay 1970 
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Docket Entry 

(Peter L. and Grace A. Cappuccilli v. Com’r Internal Revenue). 


DOCKET NO. 


71GO-72 





REPLY BRIEF far Petitioners filed., 
Jan.7,1974 REPLY BRIEF for Resp. filed 




DECISION ENTERED. Jud 


APPELLATE PROCEEDINGS 


ORDER fixing amount of bond at $Ul,l6 


informal request of counsel fo 


July 1, 1975 

NOTICE of Filing with copy of notice of appeal sent 


to Mr. Meade Whitaker, Chief Counsel. 

July 1, 1975 

NOTICE, to parties, of assembling and date for trans- 



June 17, 1975 
July 2, 1975 
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PETITION 

((•t-ralil F. anil (laritlim- Pariuann v. Coni'r Inlrmal Kr»emir). 


TAX COURT OF THE UNITED STATES 


GERALD F. PADUANO and 
CAROLINE PADUANO, 

Petitioners, 


COMMISSIONER OF INTERNAL REVENUE, ) 

Respondent ) 


PETITION 


Docket No. 


The above named Petitioners .hereby petition for 


a rcdotoi. mi nation of the deficiency ct lortli bj the Com¬ 
missioner of Internal Revenue in his notice of deficiency, 
(Internal Revenue Service Symbols AP:EVF:RJL:MJB) dated 
June 22, 1972, and as a basis of their case allege as fol- 
lows: 

1. The Petitioners are husband and wife residing 
at 201 Marian Drive, Syracuse, New York 13219. The Tax returns 
for the years 1967, 1968, and 1969 were filed by the Petitioners 
with the District Director of Internal Revenue, Buffalo, New 
York and/or Andover, Massachusetts. 


"V /; 
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Petition 

(Gerald F. and Caroline Paduano v. Com'r Internal Revenue). 

2. The notice of deficiency dated June 22, 1972 

( a copy of which is attached hereto and marked Exhibit A) 
was mailed to the Petitioners on June 22, 1972. 

3. The deficiencies as determined by-the Com¬ 
missioner are in personal income taxes of $11,061.91 for 
the taxable year ended December 31, 1967, $8881.62 for the 
taxable year ended December 31,1968, and $8824.21 for the 
taxable year ended December 31, 1969. All of said deficien¬ 
cies are in dispute. 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following errors: 

(a) The commissioner erroneously included 
additional partnership income to Petitioners of $23,142.83 
for the year ended December 31, 1967. 

(b) The Commissioner erroneously included additional 
partnerhsip income to Petitioner* of $22,711.64 for the year 
ended December 31, 1968. 

(c) The Commissioner erroneously included additional 
partnership income to Petitioners of $21,356.77 for the year 
ended December 31, 1969. 

(d) With respect to the additional partnership in¬ 
come included in Petitioners' income for the years 1967, 1968, 
and 1969, the Commissioner erroneously imputed interest in¬ 
come’ under Reas. 1.482-2(d) to Cappuccilli, Capuccilli and 


Paduano (a partnership in which Gerald F. Paduano had a one- 
third interest) from various advances and mortgages which 



t • * 


* 9 

Petition 

(Gerald F. and Caroline Paduano v. Com’r Internal Revenue). 

were made to Seneca Sewerage Corporation, Stonehedge Devel¬ 
opment Corporation and Cappy's Real Estate Inc. 

5. The facts upon which the Petitioners rely as a basis 
of this proceeding are as follows: 

la) Prior to January 1,1962 and through* the tax 
periods involved in this proceeding, Gerald F. Paduano was 
a partner in the firm of Cappuccilli, Cappuccilli and 
Paduano, having a one-third interest. 

(b) On or about January 1, 1962, the partnership, 
Cappuccilli, Cappuccilli and Paduano, sold certain real estate 
to Stonehedge Development Corporation. in connection with that 
sale the partnership took back a purchase money mortgage in the 
amount of $1,075,000.00, which mortgage was non-interest bear¬ 
ing. 

(c) On or about April 6, 1961, the partnerhsip, Cap- 

puccilli, Cappuccilli and Paduano, sold certain real estate 

« 

to Seneca Sewerage Corporation. In connection with that sale 
the partnership took back a purchase money mortgage in the 
anount of $25,000.00, which mortgage bore six (6%) per cent 
interest. 

(d) From time to time the partnership, Cappuccilli, 
Cappuccilli and Paduano, advanced various sums to Stonehedge 
Development Corporation and to Cappy's Real Estate Inc.; such 
advances did not bear interest. 
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Petition 

(Gerald F. and Caroline Paduano v. Com’r Internal Revenue). 

(e) The gross income, net income and taxable in¬ 
come for Cappy's Real Estate Inc., Stonehedge Development 
Corporation and Seneca Sewerage Corporation for 1967, 1968, 
and 1969 are as follows* 


Real Est 

1967 

1968 

1969 


-e Inc 


Gross 


$110,317.52 

107,854.74 

52,473.38 


Net 

Income 

$4,245.96 
1,848.00 
2,906.06 


Taxable 

Income 


$4,245.96 

- 0 - 

2,906.06 


Stonehedge Development Coi 


$282,885.57 
158,246.60 
6,113.39 


$ 2.835.09 
(57,780.03) 
(113,127.10) 


$ 2,835.09 
(57,780.03 
(113,177.10 


Seneca Sewerage Corn. 
6-30-67 
6-30-68 
6-30-69 


$16,276.65 

27,468.00 

43,936.00 


$ 9,329.52 $ 9,329.52 

2,116.92 -0- 

20,848.60 -0- 


(f) The determination of the Commissioner that 
interest should be imputed to the partnership, Cappuccilli, 
Cappuccilli, and Paduano, is arbitrary. 

WHEREFORE, the Petitioners pray that this Court may hear 
the proceeding and* 

1. Determine that the Commissioner erred as alledged 

in each assignment of error set forth in paragraph 4. hereinabove. 

2. Find that there is no deficiency in income tax for the 
calendar years 1967, 1968, and 1969. 


oJ- 
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Petition 

(Gerald F. and Caroline Paduano v. Com’r Internal Revenue). 


3. Give such other and further relief as in the 


premises the Court may deem fit and proper. 


VICTOR CHINI 
Attorney-at-Law 
811 State Tower Building 
Syracuse, New York 13202 
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Petition 

(Gerald F. and Caroline Paduano v. Corr’r Internal Revenue). 

4 

STATE OF NEW YORK ) 

) SSl 

COUNTY OF ONONDAGA) 


. CAROLINE PADUANO, being duly svorn, says that she 
is one of the petitioners above named; that she has read 
the foregoing petition, or had the same read to her, and • 
is familiar with the statements contained therein, and that 
the statements contained therein are true, except tliose 
stated to be upon information and belief, and that those 
she believes to be true. 


/ r ' 

' ' _ 

Caroline Paduano 


Subscribed and sworn to before me 
this -V f " day of September, 1972. 

v l l _ 

Notary Public 

I' 'III fust o 

• <•*•••* Pi-Mm «• M* • Yrk 

Uu'Miad I" O’rtJ • r N 
Mr C!«■•* It,h4t M».H 33 


/ 

) 
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Petition 

(Gerald F. and Caroline Paduano v. Com'r Internal Revenue). 


STATE OF NEW YORK ) 

) SSt 

COUNTY OF ONONDAGA) 


GERALD F. PADUANO, being duly sworn, aays that he 
is one of the petitioners above named; that he has read 
the foregoing petition, or had the same read to him, 
and is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated to be upon information and belief, and that 
those he believes to be true. 


Gerald F. Paduano 


Subscribed and sworn to before me 
this 'T* "day of September, 1972. 


J !h 


!h' i . v c 

Notary Public 


tout Fl»VV> 

fefclt# • «* *•* 

Qtol.n-4 |n t N-* 

(flr fcvf'MjtMon L*fil'** 




V 



Exhibit A — Satire of Deficiency, dated 6-22-72 
attached to Petition. 


Exhibit A 



V>j U. >• v >jrf.V»vw*». tall C iJ<t Itrvol 

^ 1 * 1 %' JtHlMb OffiSl® ?@ K®(? 

Internal Revenue Service 

5fl®(7SGQ a Z!!\QDf][jBQS© ^®gS@[]D 

Date | In raply rafar to 

JUN 2 2 1972 »,#..'■* tSUAJr 

> Hr. W 1 1 >1 r. «•*Imh and 
•Vi. :»rsltn» fjiwxi 
2/1 H»rt *» Jetv-» 

SyrtkUt*, tf A I (M> 


JMr Hr. «k) Hr*. ** »tki*rva« 


Tax Year Ended 


Deficiency 



if 31. 

»>6? 


r 31, 


a, 381-u 2 

<r 31. 

I7W 



This letter is to notify you—as required by law—that we have 
determined the income tax deficiencies shown above. I regret we have 
been unable to reach a satisfactory agreement in your case. The 
enclosed statement .'hows how the deficiencies were computed. 

If you do not intend to contest this determination in the United 
States Tax Court, please sign and return the enclosed waiver form. This 
will permit an early assessment of the deficiencies and limit the 
accumulation of interest. The enclosed self-addressed envelope is for 
your convenience. 

I ' you decide not to sign and return the waiver, the law requires 
that after 90 days from the date of mailing this letter (150 days if 
this letter is addressed to you outside the United States and the 
District of Columbia) we assess and bill you for the deficiencies. 
However, if within the time stated you contest this determination by 
filing a petition with the United States Tax Court. Box 70. Washington. 
D.C. 20044, we may not assess any deficiencies and bill you until after 
the Tax Court has decided your case. You may obtain a copy of the rules 
for filing a petition by writing to the Clerk of the Tax Court at the 
Court's Washington. DC. address. 

If you intend to file a petition with the United States-Tax Court, 
you must do so within the time stated above (90 or 150 days, as the case 


Form L-21A (Rev 8-71) 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 

may be); this period is fixed by law. and the Court cannot consider 
your case if your petition is filed late. 

Under section 7463 of the Internal Revenue Code, the United States 
Tax Court has a simplified procedure for handling cases where the 
disputed portion of the deficiency does not exceed $1,000 for any one 
taxable year. You may obtain information on this special procedure, 
as well as a copy of the rules for filing a petition with the Tax 
Court, by writing to the Clerk of the Tax Court at the Court's 
Washington, D.C. address 

Sincerely yours. 

Johnnie M. Walters 

Commissioner 

By 

Enclosures: 

Waiver, Form 870 

Statement (Signed) Robert J. Lyden 

Envelope Uert J. Lfdm* 

l -.cm C/w*^»fr*e 
V|X>l1eUi 


Form L-21A (Rev 12-701 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


U. 


FORM 4089 

(JANUARY 1966) 


S. TREASURY DEPARTMENT - INTERNAL REVENUE SERVICE 

STATUTORY NOTICE STATEMENT 


V’sTtJF: JUMJ3 


Mr. iJu.jno in 1 

Mrs. Cjrjlirw '»iuon.> 
2)1 Hjrl-jn Jrlve 
j/r»cuM, York IJ2I* 


KINO OF TAX 

Incjn 

TAXABLE YEAR ENDED 

DEFICIENCY 

Jc- 31, 196/ 

>11 , Jbl .91 

j- ^atoor -:l, 1j63 

3,331.62 

11, 1MW 

3.324.21 

T >t«l 

S’3,/6/./4 


□ 


opy to Authorized Representative: 


Ylctar Chint 

311 it.stc " «**r Dji IJInj 
../ricusc, .‘ht* Y >rW I J2 .j2 


FORM 4089 11-661 








1 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


FORV 3611 

REV. MAR. 19701 


STATEMENT SCHEDULE 

u 


NAME 

-- 1 

taxable years ended 

jerald F. and Caroline 

i:/>iA>7 

12/U/i»i 

l2/jl/t». 

TAXABLE INCOME DJUftC^USTeO CROSS INCOME AS 

SHORN IN 

□ RETURN AS FILED 

PRELIMINARY LETTER 0ATE0 

l~) STATUTORY NOTICE DATED 

$n. 112 . >i 

Sli.3 3.o5 

a1 t ‘ t 

INCREASES (DECREASES* IN INCOME: (See attached 
etpl an at ton of items) 




U) 

Partnership liv j* 

21.l42.Jj 


21 . )>a. // 

TAXABLE INCOME AS REVISED CM 

ADJUSTER y*QS*> 

3o.2S>./<» 

3-3,52-*. ?y 

V), tSv./e 


TAX 

2J,l3y.)4 

11.474.13 

11,377.34 


TAX SURCHARGE 


a&).$6 

1.1)9.78 


tax plus surcharge 

2J,l8y.)4 

12.3)4.69 

17.537.62 


LESS TAX CREDITS 




Z 

o 

Inwtj»nt credit 

yy./s 



h- 

< 

»- 

D 

subtotal 

B 

I2,}34.6y 

12,537.62 

(L 

3 

O 

u 

ADD 

SE L r -E M PLOY ME NT TAX 

mm 



X 

< 

TAX FROM RECOMPUTING PRIOR YEAR 

INVESTMENT CREDIT (U»dul« <*3) 

B 1 


1/8.74 


TAX LIABILITY 

2.1,989.59 

12.334.6;* 

1 2, /!©. >b 


LIABILITY PREVIOUSLY ASSESSED 

9.127.68 

3.45). .)/ 

3.3*2.13 



II. Jbl.9l 

J,dai.t»2 

3,324.21 


DEPARTMENT OF THE TREASURY • INTERNAL REVENUE SERVICE 


CFO : 1971 o - 108-111 


FORM 361 1 REV. 3*70' 


v 
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Exhibit A 

— Notice of Deficiency, dated 6-22-72 
attached to Petition. 


form 886- A 

REV APRIL 19681 

EXPLANATION OF ITEMS 

SCHIOULE NO. OR 

EXHIBI T 

•m • 

namf (*>f Taxpayer 



YEAR PERIOD ENDEO 

fersld f, and C •rollne ’aduana 


12/31/to/ 


(•1 In t)M c«l«rfar y«*r IJ6? thepartnership Cjppuccltlt, C^pycdlll 4 P*X»ano had 
jutAlanOIng 'Mortgages reset voblo fr<ae .tone-iodji Ar eo! j,® wnt Corporatl'-** *oJ >wcj 
.omrvj* Corporat! jn, nJ .Ovvsces due fro* >t jn-rfro Oga hevelapaMnt Corporation anJ 
CpI.Hi. Inc., on rfilch no Inttriit «*•» cturg»l. Ihvtor the «utK>Ht/ A 
Regufett «• I.4d2-2(a) in adjustment Is e»3e to reflect on »ne‘t length Interest char/* 
f, r tlxi jt« jf »ich mx*sf. The principal aauunls Involved mJ the interest ..j^MUd 
thereon at the ret* of five percent p me mm ere ■»» follomi 


... 

frincloel 


Interest 

hart sage-itonehedge Owol »<ent Corp. 

ss.igrragT 

&>, IQ. 51 

torlgage-ieneca iewragi Carp, 
vivancet-.tunehesiga hnljpewt Corp. 

?5, m'Pu 
1.10,35' 

4 

i » iyj • *Xi 
4.MS.J8 


165,20u 

l6o,2S) 

I.2U 

.3U 

1 , J -f3e /2 

1 • W/.02 


M7,703 

i.Jyo 

• ioX 
4.361 

> 33.50 

37.48 


6, 5J0 
3.500 

4.//? 

A. J7< 

310.05 

152.^5 


2,0 JO 

2,JO0 

4.1 ,i C 

4.054 

53.90 

31.00 


5,000 

II, XU 

u/7i 

:.5>s 

i 13.50 
334. « 


500 

2,'XW 

3.i&< 

2.7S< 

1 w.9j 

55 . OJ 


500 

l,»J 

2.73* 

2 . 

11.65 

20.40 


5.5JI 

5,»> 

l.> 0 j£ 

1.755 

yi.oo 

3/. 50 


3..'03 

2,030 

1. 6 /S 
i.Si< 

> v. 1 J 
) j.4 


6.0 X) 

II.Sjo 

1.47* 

1.324 

33.2 1 
151.80 


5,.>X) 

4,003 

1 .!?« 

«.0/X 

>3.5u 

42.80 


3.oX> 

4,003 

.)* T 

.HU 

27.00 

34. 0j 


1,'jlu 

O.XW 

.7il 

.7A 

21 . r. 

42.00 


3,01X5 

3 .000 

.324 
. ->7t 

ij.bj 

7.1? 

Chnncet Cap.*/* Heel estate 

T2.40G 
" 7.400 

2.33* 

.434 

>4i/. 32 
135.52 


-J*3 

1 «25» 
.J4C 

194.>| 

)o.60 


1, 3 jo 
j.ojo 

4.JT? 

4.13? 

4.3 .00 

125.40 


Total Internet 

0.-K-third of t»li $6?,«C9.4? total, or Jn,r%2.«j, fa JHtrfbutibU to 
it <M of the three stih! partner* of th*t partnerthlp. 


ioj.W.Vj 
Oerafj f. !*i*».**> 


DEPARTMENT OF THE TREASURY • INTERNAL REVENUE SERVICE 

r.n> i*“i o • iu« i» 


FORM 886 A REV. A-681 

Poge 
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Exhibit A — Notice of Deficiency, d. ted 6-22-72 
attached to Petition. 


form 886- A 

REV APRIL '9601 

EXPLANATION OF ITEMS 

• CMEOUL E NO. OR 
CKHIBI T 

* 

name Of Taxpayer 

Gerald f. md Caroline i* akaano 

'fyWMP r DED 

12/JI/69 


(a) In the culend.»r year I .*63 tie ^irttur.Mp Ceppuccltll, Cippuccflll i f/sdeano had 
outstanding mar tgsgei receivable r »* avdieJge 3e*-7 patent Car,»*ralt i4\ *nJ CeheCi 
'■owernj e C-»rpor»t I jn. and aN-ncei dun frm Uon«l»>.!i|t J»v I >,*int C irpureti m, -n *»>•;. 

<tj interest was c»»rgeJ. *>nlir the yitfurttfaf t.W'-?t »> m aJju.tawnt it 

imOm to ntf Isx l jn m't lonilh interest Our ft f »r the um of ..uch rvjOjy. The principal 
attuuntk involved a it the intftr«*t e eluted it the rati cf flv* percent per .-nnvw 


ire it fol 1 mu 



Principal 

a»u 

Interoit 

Mortgage *»t mehedge jeveloywwnt Carp. 
Mortgage -ieneo :ewersge Cur?. 

SI. 152,31 .X 

25,uJJ.uu 

S.o.tC 

S.xtf 

>>o,5 ( ij. j. 

YJvsnces-Ctonehedge Vvaloument Curp. 

221.79j.3u 

217,5-M.uO 

t .3U 
2.1SX 

2,;>6I .V) 
4.J.1./S 


2d/,$>3.33 
199.530.TO 

.2)1 

W5.*> 

1,746.16 

Total Interest 

154.191.75 

.W' 

'/S.l? 


me -thirl >f this i69,l}4.93 total, or $22,711.64, la distrlbut tble to Gerald F. Paiuanj 
ii jrve >f the three equal partners of that partnership. 


(a) In the calendar year * *6> thu partnership Cepoucc1111, CappuLcllll V ’ahm hid 
v*t standing mortgages receivable from Stonehedge Kwelaaemt 3>tp<ir* tlan and Ten*.. 
immruya Corporation, and advances tue from StunVsedga Devel op me n t Corporal ixi, ';n Milch 
«o interest w»s charged. 0*d*r the wirwlty of 'mutations 1.4A2-2(al an adjuvtwt 1i 
t*,.Ja to reflect an are’a length Interval charge fur the uae of awch mmey. The principal 
Mounts Involved and the Interest crwputeJ thereon at the rate of five percent per w\r*jm 
are at folluvsi 



Principal 

■ ate 

Interest 

Mortgege-St mehodga 9eru 1 j,sa&nt Carp. 

$l,l22,d£j..>7 

S.ddX 

S>a,lV.5- 

Rortgaga-ieneca Sewerage Carp. 
«dvjnce»->tjnahedgo jevelopmont Carp. 

25,300.30 

154.4jj.75 

5e vX)% 

JeS 2t 

f 


f JO f 000 e 00 

l2S.tXK)eJ0 

•4 J\ 
.2fX 

/ ^>e X 

312. $J 

Tital intoreit 

120,900.33 

?.7e( 

mmm n . ,•« > 

me-thlrd >f this $64,j/l,)l total, or $21, 

>56.77, Is distributable ta 

Gerald F. i’adoano 

as one of the three e-piil oirtners uf that 

uartnership. 




Recapture of °rI or Tein Investment C r edi t 

Since the assets were held for less than four years, the investment credit claimed fur 
l*;*66 Tnrt \ jbf In the respective aenunts of and ts recaptured;- 


DEPARTMENT OF THE TREASURY INTERNAL REVENUE SERVICE FORM 886-A (REV. A^SI 

Poga_ 


t.l.* l«| O • 1*1, II, 
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Exhibit A — Notice of Deficiency, dated 6*22*72 
attached to Petition. 


form 3612 

(TRANSLUCENT! 
(JULV 1963) 


U. S. ’REASURV DEPARTMENT - INTERNAL REVENUE SERVICE 

INDIVIDUAL ALTERNATIVE TAX COMPUTATION 


AUOIT STATEMENT SCHCOULE 

4. 








ANSWER 

(Gerald F. and Caroline Paduano v. Com'r Internal Revenue). 


UNITED STATES TAX COURT 


GERALD F. PADUANO and 
CAROLINE PADUANO, 


Petitioners, 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 

ANSWER 


tm ic r,.’ J 


‘-’V ^ 

Docket No. 7103-72 


THE RESPONDENT, i answer to the petition filed in 
the above-entitled case, admits and denies as follows: 

1. Admits the allegations of paragraph 1. of the 
petition, except denies that the tax returns for the 
taxable years 1967, 1968 and 1969 were filed at Andover, 
Massachusetts. 

2. and 3. Admits the allegations of paragraphs 2. 
and 3. of the petition. 

4. (a) through (d), inclusive. Denies the allega¬ 
tions of error of subparagraphs (a) through (d), inclu¬ 
sive, of paragraph 4. of the petition. 

5. (a). Admits the allegations of subparagraph 
(a) of paragraph 5. of the petition. 

5. (b). Admits that on or about April 6, 1962, 
the partnership, Cappuccilli, Cappuccilli and Paduano, 
sold certain real estate to Stonehedge Development 
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Answer 

(Gerald r. and Caroline Paduano v. Com’r Internal Revenue). 

Corporation ana that in connection with that sale the 
partnership took bark a purchase money mortgage; denies 
the remaining allegations cf subparagraph (b) of para¬ 
graph 5. of the petition. 

5. (c). Admits that on or about April 6, 1961, 

the partnership, Cappuccilli, Cappuccil.- and Paduano, 
sold certain real estate to Seneca Sewerage Corpora¬ 
tion and took back a purchase money mortgage; denies 
the remaining allegations of subparagraph (c) of pa¬ 
ragraph 5. of the petition. 

5. (d). Admits that from time to time the partner¬ 

ship, Cappuccilli, Cappuccilli and Paduano, advanced 
various sums to Stonehedge Development Corporation and 
to Cappy's Real Estate, Inc.; denies the remaining al¬ 
legations of subparagraph (d) of paragraph 5. of the 
petition. 

5. (e) and (f). Denies the allegations of sub- 
paragraphs (e) and (f) of paragraph 5. of the petition. 

6. Denies generally each and every allegation f 
the petition not hereinbefore specifically admitted, 
qualified or denied. 


V. 


. 




Answer 

(Gerald F. and Caroline Paduano v. Com’r Internal Revenue). 


WHEREFORE, it is prayed that the deficiencies 
determined by the respondent be in all respects ap¬ 
proved. 


OF COUNSEL: 

MARVIN E. HAGEN 
Regional Counsel 
DOUGLAS K. COOK 
Attorney 

Internal Revenue Service 
306 U. S. Courthouse 
Niagara Square 
Buffalo, New York 14202 


Lee K. Her v e 


Jr- 




LEE H. HENKEL, JR. 

Chief Counsel 

Internal Revenue Service 
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PETITION 

(Rocco M. and Dorothy Cappurrilli v. Com'r Internal Revenue). 

TAX COURT OF THE UNITED STATES 


ROCCO M. CAPPUCCILLI and 
DOROTHY CAPPUCCILLI, 

Petitioners, 

-vs- 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent 

PETITION 

The above named Petitioners hereby petition for a 
redetermination of the deficiency set forth by the Com¬ 
missioner of Internal Revenue in his notice of deficiency, 
(Internal Revenue Service Symbols AP:PUF: RJLsMJB) dated 
Jane 22, 1972, and as a basis of their case allege as fol¬ 
lows! 

1. The Petitioners are husband and wife residing at 
109 Rockwood, Syracuse, New York 13215. The Tax returns 

for the years 1967, 1968, and 1969 were filed by the Petitioners 
with the District Director of Internal Revenue, Buffalo, New 
York and/or Andover, Massachusetts. 

2. The notice of deficiency dated June 22, 1972 

(a copy of which is attached hereto and marked Exhibit A) 
was mailed to the Petitioners on June 22, 1972. 


) 

) 

) 

) Docket No. 

) 

) 

) 

) 
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Petition 

(Rocco M. and Dorothy Cappuccilli v. Com’r Internal Revenue). 

3. The deficiencies as determined by the Com¬ 
missioner are in personal income taxes of $10553.54 for 
the taxable year ended December 31, 1967, $9217.04 for the 
taxable year ended December 31,1968, and $7921.75 for the 
taxable year ended December 31, 1969. All of said deficien¬ 
cies are in dispute. 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following errors: 

la) The Commissioner erroneously included additional 
partnership income to Petitioners of $23,142.83 for the year 
ended December 31, 1967. 

(b) The Commissioner erroneously included additional 
partnerhsip income to Petitioners of $22,711.64 for the year 
ended December 31, 1969. 

(c) The Commissioner erroneously included additional 
partnership income to Petitioners of $21,356.77 for the year 
ended December 31, 1969. 

Id) With respect to the additional partnership in¬ 
come included in Petitioners' income for the years 1967, 1968 

and 1969, the Commissioner erroneously imputed interest income 
under Re gs . 1.4 82-2 (d) to Cappuccilli, Cappuccilli and Padnrio 
(a partnership in which Rocco M. Cappuccilli had a one-thiid 
interest) from various advances and mortgages which were made 
to Seneca Sewerage Corporation, Stonehedge Development Corpor¬ 
ation and Cappy's Real Estate Inc. 
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Petition 

(Rocco M. and Dorothy Cappuecilli v. Com’r Internal Revenue). 

5. The facts upon which the Petitioners rely as a basis 
of this proceeding are as follows: 

(a) Prior to January 1, .’962 and through the tax per¬ 
iods involved in this proceeding, Rocco M. Cappuecilli was 

a partner in the firm of Cappuecilli, Cappuecilli, and Paduano, 
having a one-third interest. 

(b) On or about January 1, 1962, the partnership, Cap- 
puccilli, Cappuecilli, and Paduano, sold certain real estate 
to Stonehedge Development Corporation. In connection with that 
sale the partnership took back a purchase money mortgage in 
the amount of $1,075,000.00, which mortgage was non-interest 
bearing. 

(c) On or about April 6, 1961, the partnership, Cap- 
puccilli, Cappuecilli, and Paduano, sold certain real estate 
to Seneca Sewerage Corporation. In connection with that sale 
the partnership took back a purchase money mortgage in the 
amount of $25,000.00, which mortgage bore six (6%) per cent 
interest. 

(d) From time to time the partnership, Cappuecilli, Cap- 
puccilli, and Paduano, advanced various sums to Stonehedge 
Development Corporation and to Cappy's Real Estate Inc.; such 
advances did not bear interest 

(e) The gross income, net income and taxable incotm for 
Cappy's Real Estate Inc., Stonehedge Development Corporation 
and Seneca Sewerage Corporation for 1967, 1968, and 1969 are 


as follows: 



I 


Petition 

(Rocco M. and Dorothy Cappucciili v. Com’r Internal Revenue). 



Gross 

Net 

Taxable 


Income 

Income 

Income 

Cappv's Real Estate 

Inc. 



1967 

$110,317.52 

$4,245.96 

$4,245.96 

1968 

107,854.74 

1,848.00 

-0- 

1969 

52,473.38 

2,906.06 

2,906.06 

Stonehedqe Development Corp. 

1967 $282,885.57 

$2,835.09 

$2,835.09 

1968 

158,246.60 

(57,780.03) 

(57,780.03) 

1969 

6,113.39 

(113,177.10) 

(113,177.10) 

Seneca Sewornqe Core 
6-30-67 

). 

$16,276.65 

$9,329.52 

$9,329.52 

6-30-68 

27,468.00 

2,116.92 

-0- 

6-30-69 

43,936.00 

20,848.60 

-0- 


(f) The determination of the Commissioner that interest 


should be imputed to the partnership, Cappucciili, Cappucciili 
and Paduano, is arbitrary. 

WHEREFORE, the Petitioners pray that this Court hear the 
proceeding and: 

1. Determine that the Commissioner erred as all edged in 
each assignment of error set forth in paragraph 4. hereinabove. 

2. Find that there is no dificiency in income tax for the 
calendar years 1967, 1968, 1^69. 

3. Give such other and further relief as in the premises 
the Court may deem fit and proper. 


V iCTOR C fiTril 
At torney-at - lav.’ 

811 Sta< e Tower Building 
Syracuse, New York 13202 
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Petition 

(Rocco M. and Dorothy Cappuccilli v. Com’r Internal Revenue). 


STATE OF NEW YORK ) 

) SS: 

COUNTY OF ONONDAGA ) 

DOROTHY CAPPUCCILLI, being duly sworn, says that 
she is one of the petitioners above named; that she has 
read the foregoing petition, or had the same read to her, 
and is familiar with the statements contained therein are 
true, except those stated to be upon information and belief, 
and that those she believes to be true. 


Dorothy Cappuccilli 


Subscribed and Sworn to before me 
this day of September, 1972. 


Notary Public 




Petition 

(Rocco M. and Dorothy Cappuccilli v. Com'r Internal Revenue). 

STATE OF NEW YORK ) 

) SS: 

COUNTY OF ONONDAGA ) 

ROCCO M. CAPPUCCILLI, being duly sworn, says 
that he is one of the petitioners above named; that he 
has read the foregoing petition, or had the same read to 
him, and is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated to be upon information and belief, and that 
those he believes to be true. 


Dorothy Cappuccilli 


Subscribed and sworn to before me 
this day of September, 1972. 


Notary Public 
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Exhibit A 



l\hihit \ — Notice of Pefiriencv, dated 6-22-72 
attached to Petition. 

ca>t/1^0® ’iifr®3.©lkjLi’^ 

. .. . »;V> , ». 

uni©@3®[/C5lO ^(2>uuDuuiC<?l?5@D : i®[? 

InicrnaS Revenue Service 

M®i7^fa a £\QOs:jDQ0@ K©@S®[Aj 

Date In reply refer to 

JUN 2 2 ?972 NV7 .;rt _ 

> f\r. uri 

P'-. i.rctV Cj,,^octillS 
I '.'V • w>r.-l 

1/T vZ'J.e. iiati Yjrk 1J325 


•Xiir nr. 3r. i ■%r». C :;nK<ll|lt 


T«« Year Ended Deficiency 

>.it, i ,r *,5.;.t.5*i 

•> : r.Vr 1M, 1 .i 

..mio C J>} # I/aj / r 


This letter is to notify you—as required by law—that we have 
determined the income tax deficiencies shown above. I regret we have 
been unable to reach a satisfactory agreement in your case. The 
enclosed statement shows how the deficiencies were computed. 

If you do not intend to contest this determination in the United 
States tax Court, please sign and return the enclosed waiver form. This 
will permit an early assessment of the deficiencies and limit the 
iccumulation of interest The enclosed self-addressed envelope is for 
your convenience. 

If you decide not to sign and return the waiver, the law requires 
that after 90 days from the date of mailing this letter (150 days if 
this letter is addressed to you outside the United States and the 
district of Columbia) we assess and bill you for the deficiencies. 
However, if within the time stated you contest this determination by 
filing a petition with the United States Tax Court. Box 70. Washington. 
DC. 20044. we may not assess any deficiencies and bill you until after 
the Tax Court has decided your case. You may obtain a copy of the rules 
for filing a petition by writing to the Clerk of the Tax Court at the 
Court's Washington, D.C address. 

If you intend to file a petition with the United States. Tax Court, 
you must do so within the time stated above (90 or 150 days, as the case 


Form L-21A (Rev 8-71) 


V 


V 
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Exhibit A - Notice of Deficiency, dated 6-22-72 
attached to Petition. 

may be); this period is fixed by law. and the Court cannot consider 
your case if your petition is filed late. 

Under section 7463 of the Internal Revenue Code, the United States 
Tax Court has a simplified procedure for handling cases where the 
disputed portion of the deficiency does not exceed $1,000 for any one 
taxable year. You may obtain information on this special procedure, 
as well as a copy of the rules for filing a petition with the Tax 
Court, by writing to the Clerk of the Tax Court at the Court's 
Washington, D.C. address. 

Sincerely yours. 

Johnnie M. Walters 

Commissioner 

By 

Enclosures: 

Waiver, Form 870 (Signed) Robert J. I-Y den 

Statement 

Envelope V.V-r-; J. ly j-tl 

•.V*. C-ifi.Vrw 
'V.'*cI l.rUi ftr«hcti Cf He* 


Form L-21A (Rev. 12-70) 





I "O *ijck<»3>j 


S/rjcuM, ?Jv;w Y^rk 1,215 







/ 


/ 


m 36 11 

'OF V. MAR. 1971) 


Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


INDIVIDUAL INCOME TAX 


Roc co ft. dr. d Spratly Cappucrl 11 f 

ax» e le income or xq jus^ 6(a dSCASUMCSMB as 

-iown IN 

Lj return as tiled 
n preliminary letter dated 
LJ statutory notice dated 


^CREASES (DECREASES! IN INCOME: (See attached 
*rInnation of items) 


Iocom 


5:3,231.15 


23,S42.03 


taxable years ended 




12/5I/6J 


517.S6I.33 513,363.23 


22,711.64 | 21,336.77 


AXABLE INCOME AS REVISEO OR • 
OJUSTED GROSS INCOME.AS REVISED* 


TAX SURCHARGE 


tax plus surcharge 


LESS TAX CREDITS 


TAX PROM RECOMPUTING PRIOR YEAR 
INVESTMENT CREDIT 




17,731.99 


40,273.62 


12,271.34 


920.35 


13,191.69 


>4,719.97 


9,802.39 


980.24 


10,702.63 



19 r l91.69 I®, 782 .63 



TAX LIABILITY 

17,73J.99 

13,191.69 

10,782.63 

LIABILITY previously ASSESSEO 





7 J r8.45 

3,974.65 

2,860.88 

DEFICIENCY fOi'erassessment) 

---- — .. 1 

)o,553-54 

9,217-04 

7,921,75 



DEPARTMENT OF THE T RE ASUR T - IN T E RN AL REVENUE SERVICE 


OPO t 147! o - 104 - II1 


FORM 361 1 (REV. 3-70) 


T 


-r «r 


t 
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Exhibit A - Notice of Deficiency, dated 6-22-72 
attached to Petition. 


f o»m 686- a 
<*»ev apru. '96e> 


EXPLANATION OF ITEMS 


l •) 


*CMIOUL e NO. ON 
CKHIII T 


earperiod enoeo 

17/jl/vi/ 


_rt. mi LntV/ Civ/ixcllli _ , |2 , J|/-# 

lr» i:>„ Wlmjir yu-.r !*>/ Urn ^rt^rJ^ C-.-i.hitcUli, &>,->,<ucc 111 I fr PjiNotj l..d 

. C»r.^rjti v n .,nj 

'** c -' r ''- ,r - , *‘ & '»» *>-Jvince* Jov frao jIvooIk;J; t» Jjv«»Jt»,vaent Cor,»jr»t»./» inJ 

- ..al feiULu., It«». ^ Wtlfift fi* intamit c L'a.'^r thn authority cf 

1 V’**’ , * ** n <* u,Jo t* rci Joct *rvV* lonjtli Inform c’nr n 

‘ A “ “j"??* fw., , lV 7 j..AnJ| .ttRt ln'en»t f$cuital 

r > a„ Lm rate of fivw jMrv.itt **»r j.ukxa am a* fol U«ni 


i-.i . 


'* - >" itt.ijrt Uj^alojcajiifc Cor,). 

*’--i f'vrr, 7 a Cor,>. 

*.vult.xajnt Corp. 








5, JwJ 

. 3.M . 

*** - . pi R‘i 


11,000 

3.5 4 




... 



» v» 1 ■ / 

2. 75J 



. tsi 

2. f \\ 



*> 

i 

N. 


2 ;.*» J 


S,. ) 

..... 

/• ^ 


> * 0 j 5 

I./5' 

/. . ! 



" j . a ,-:. 

^ 



* r» < 

t 



l .*»/ T 

, l . r 


1 1 

11 J ^ » 

I.; ' 

fa*. 


5. v • 

1.1/', 


. ■ .. ..... 

. f| . » 

I . 



J 0 * »'J 

• . J - -• 




# 

• » 



>, • 

"".7 :. 

" '!. -) 

.. ...*. 

■ 

•, • 

, 


■ v * * 

• a 

» 


' 

• 7 • 


.. ■ - •/•» l: i • cit it j 

. 1 r 

i ■ • ' 

I. V • 

• # • 

1 ; . ' 


»., r 

». ; " 

• 

1". ’•■ 


». 

a • 

• • 

* 


t. 

• 





* ** • 

’* *• t*!'* w r» • 1 T y . 

• » \ •>, i. 

Irl.»;t ’.) > t > 

. 'i. 

, >l< i •» <*.■•.» t * i *.!»r .♦%. <>! • t, 

, . .•» .t v.' t.’: •_ ^ 

t*l:. 'r,!iir»# 



DEPARTMENT OF THE TREASURY • INTERNAL REVENUE SERVICE 


cto : ir»i o • io« iia 


FORM 886 A <REV. 4-681 

Pog# _ 


\> w> 
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Exhibit A - Notice of Deficiency, dated 6-22-72 
attached to Petition. 


FORM 606 - A 
intv April mu 


EXPLANATION OF ITEMS 

ICHIOULI MO. on 
CRHIBI T 

3 




TEAR/PERIOO E NOE O 

Rocco M. and Dorothy Cappuccilli 


12/31/68 & 
12 / 31/69 


(a) In the calendar year 1968 the partnership Cappucci 11 i, Cappucci 11 i & Paduano had 

outstanding mortgages recei vable from Stonehedge development ’"Corpora tTon"arid "’Seneca. 

Sewerage Corporation, and advances due from Stonehedge Development Corporation, on which 
no interest was charged. Under the authority of Reguiat ions 1 . 482 - 2 (ai an adjustment is 
mi de to reflect an arm's length interest charge for the use of such money. The principal 
amounts involved and the interest computed thereon at the rate'of five oercehr'per annum 
areas follows:. 



P rincipa 1 

.Rate" 

"Iitt’eres t 

Mortgage-Stonehedge Development Corp. 
Mortgage-Seneca Sewerage Corp. 

$1,122,850.00 

25,000.00 

. 5.00% . 

5.00% 

$56,142.50 

1,250.00 

Advances-Stonehedge Development Corp, 

221,000.00 

217 , 500.00 

.:t.' 34 %.. 

2.25% 

.2,961.40 

4,893.75 


.207,500.00. 

189,800.00 

. '.'20% ..- 

• 92 % 

. 415.00 

1,746.16 

Total interest 

. 154 , 493.75 . 

. '.'47% . 



One-third of this $68,134.93 total, or $ 22,711 , 64 , is distributable to .Rocco M. 
Cappucci) li as one of the three equal partners of that partnership. ".. 


(a) In the calendar year 1969 to. partnership Cappuccilli, Cappuccilli & Paduano had 

outstanding mortgages receivable from Stonehedge Development Corporation'and Seneca... 

•overage Corporation, and advances due from Stonehedge Development Corporation, on which 
no interest was charged. Under ^he author i ty of Regulations 1 . 482-2 (a) ah "ad jus tment is 
mv.le to reflect an ann's length interest charge for the use of such money. The principal 
amounts involved anu the interest computed thereon at the rate of five percent"per annum 
n.rn i* follows: 

Principal Rat e .In to rest 

Mortgage-Stonehedge Development Corp. $1, 122 , 850.00 .5.00,; .$56,14 !.'.n 

■ lorL'voje-Seneca Sewerage Corp.. 25 , 000,00 5.00% 1 ,2'in.00 

Advances-S tonehedge Development Corp. 154,493.75.i. 52 %. 2 iW.W 

. 150,000,00 .47,, ’705.00 

125,000.00 .25/,. 312.56 

.120,000.00 2.76', 3 . 312.00 

rotal interest .. T#':, 070T 3i 

"ne-third of this $ 64 , 070.31 .total, or $21,356.77, is di st ribu table._tp .Rocco.M... 
Cappuccilli as one of the three equal partners of that partnership. 
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ANSWER 

(Rocco M. and Dorothy Cappucrilli v. Com’r Internal Revenue). 
UNITED STATES TAX COURT 


ROCCO M. CAPPUCCILLI and 
DOROTHY CAPPUCCILLI, 

Petitioners, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 

ANSWER 


) 


Docket No. 7168-72 


THE RESPONDENT, in answer to the petition filed in 
the above-entitled case, admits and denies as follows: 

1. Admits the allegations of paragraph 1. of the 
petition, except denies that the tax returns for the 
taxable years 1967, 1968 and 1969 were filed at Andover, 
Massachusetts. 


2. and 3. Admits the allegations of paragraphs 2. 
and 3. of the petition. 

4. (a) through (d), inclusive. Denies the allega¬ 
tions of error of subparagraphs (a) through (d), inclu¬ 
sive, of paragraph 4. of the petition. 

5. (a,. Admits the allegations of subparagraph 
(a) of paragraph 5. of the petition. 

5. (b). Admits that on or about April 6, 1962, 
the partnership, Cappuccilli, Cappuccilli and Paduano, 
sold certain real estate to Stonehedge Development 
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Answer 

(Rocco M. and Dorothy Cappuccilli v. Com’r Internal Revenue). 

Corporation and that in connection with that sale the 
partnership took back a purchase money mortgage; denies 
the remaining allegations of subparagraph (b) of para¬ 
graph 5. of the petition. 

5. (c). Admits that on or about April 6, 1961, 

the partnership, Cappuccilli, Cappuccilli and Paduano, 
sold certain real estate to Seneca Sewerage Corpora¬ 
tion and took back a purchase money mortgage; denies 
the remaining allegations of subparagraph (c) of pa¬ 
ragraph 5. of the petition. 

5. (d). Admits that from time to time the partner¬ 

ship, Cappuccilli, Cappuccilli and Paduano, advanced 
various sums to Stonehedge Development Corporation and 
to Cappy 1 s Real Estate, Inc.; denies the remaining al¬ 
legations of subparagraph (d) of paragraph 5. of the 
petition. 

5. (e) and (f). Denies the allegations of sub- 
paragraphs (e) and (f) of paragraph 5. of the petition. 

6 . Denies generally each and every allegation of 
the petition not hereinbefore specifically admitted, 
qualified or denied. 




:? a 

Answer 

Rocco M. and Dorothy Cappueciili v. Com’r Internal Revenue). 

WHEREFORE, it is prayed that the deficiencies 
determined by the respondent be in all respects ap¬ 
proved . 


( Q,,fP L«e H Hen-'et, Jr 

LEE H. HENKEL, JR. 

Chief Counsel 
Internal Revenue Service 

OF COUNSEL: 

MARVIN E. HAGEN 
Regional Counsel 
DOUGLAS K. COOK 
Attorney 

Internal Revenue Service 
306 U. S. Courthouse 
Niagara Square 
Buffalo, New York 14202 
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PETITION 

(IVter L. and Grace A. Cappuccilli v. Coni’r Internal Rexenue). 
TAX COURT OF THE UNITED STATES 


PETER L. CAPPUCCILLI and ) 

GRACE A. CAPPUCCILLI, ) 

Petitioners, ) 

) 

“ vs “ ) Docket No. 

COMMISSION nR OF IN TERN An REVENUE, ) 

Respondent ) 


PETITION 


The above named Petitioners hereby petition for 
a redetermination of the deficiency set forth by the Com¬ 
missioner of Internal Revenue In his notice of deficiency, 
(Internal Revenue Service Symbols AP: PIJFi RJLi MJR) dated 
June 22, 1972, and as a basis of their case allecre nr- fol¬ 
lows : 

1. The Petitioners are husband and v/i fe residing 
at 103 Norma Road, Syracuse, New York 13219. The tar returns 
for the years 1967 , 1968 and I 969 were filed by the mtition- 
ers with the District Director of internal Revenue, Buffalo, 
New York and/or Andover, Massachusetts. 
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Petition 

(Peter L. and Grace A. Cappuccilli v. Com’r InternaJ Revenue). 

2. The notice of deficiency dated June 22, 1972 
(a copy of which is attached hereto and marked Exhibit A) 
was mailed to the Petitioners on June 22, 1972. 

3. The deficiencies as determined by the Com¬ 
missioner are in personal Income taxes of $10,094,08 for 
tne taxable year ended December 31, 1967 , $8,753.64 for the 
taxable year ended December 31 , i 960 , arid $8,121.65 for the 
taxable year ended December 31, 1969 . All of said deficien¬ 
cies are In dispute. 

4. The determination of tax set forth in the said 
notice of deficiency is based upon the following errors 1 

(a) The Commissioner erroneously included 
additional partnership income to Petitioners of $23,142.83 
for the year ended December 31, 1967. 

(b) The Commissioner erroneously Included 
additional partnership Income to Petitioners of $22,711.6.4 
for the year ended December 31. 1968. 

(c) The Commissioner erroneously included 
additional partnership income to Petitioners of 421 , 356.77 
X’or the year ended December 31, 1969 . 

(d ) With respect to the additional partner¬ 
ship Income Included in Petitioners* Income for the y-irr, 

1967 • 1968 and 1969, the Comm is-leaor erroneously lmnut ,, d 

(gw^ 

Interest Income under Hoys. 1,43?-2(r>f to Cappuco 1 m ,c.- t p- 
puccllli and Paduano (a partnership in which Peter L. Cap¬ 
puccilli had a one-third Interest) from various advances 







Petition 

(Peter L. and Grace A. Cappuccilli v. Com’r Internal Revenue), 
and mortgages which were made to Seneca Sewerage Corpora¬ 
tion, Stonehedge Development Corporation and Cappy's Real 
estate Inc. 

• (ej As a result of the adjustments to the Part¬ 
nership's income by the Commissioner, medical expenses were 
disallowed based upon the Increase in adjusted gross income* 
for the years 1967 , 1968 and 1969 . 

5. The facts upon which the Petitioners rely as a 
basis of this proceeding are as follows 1 

-V 

(a) Prior to January 1 , 19^2 and through the tax 
periods involved in this proceeding, Peter L. Cappuccilli 
was a partner in the firm of Cappuccilli, Cappuccilli and 
t-aduano, having a one-third interest. 

(b) On or about January 1, 1962 , the partnership, 
Cappuccilli, Cappuccilli and Padunno, sold certain real estate 

' -j touchedge Development Corporation. In connection vltl, that 
;, " J ° the Partnership took back n purchase money mortgage In t;.e 
amount of $1,075,000.00, which mortgage was non-interest b-nr- 


(c) On or about Anri 1 1 q5i , the mrtnershlp, 

P.ip 'Mccilll, Cappuccll] i and Paduano, sold certain re n 1 e t -, 1 
to Sen oca Sewerage Corporation. Tn connection with tv,at ml" 
,.he partnership took back a purchase money morl rare in the 

amount of $ 25 , 000 . 00 , which mortgage bore six {6%) per cent 
interest. 


/ 
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Petition 

(Peter L. and Grace A. Cappuccilli v. Com’r Internal Revenue). 

(d) Prom time to time the partnership, Cap- 
puccilll, Cappuccilli and Paduano, advanced various sums to 
Stonehedge Development Corporation and to Capoy's Real Estate 
Inc.; such advances did not hear Interest. 

(e) The gross Income, net Income and ta* hie 
Income for Cappy's Real Estate Inc., Stonehedge Development 
Corporation and Seneca Sewerage Corporation for 1967 , 1968 
and 1969 are as follows! 


Gross 

Income 


Cnpp.y's real Estate Inc. 


Net 

Income 


Taxable 

Income 


1967 

1968 

1969 


v.l.10,317.52 
107,854 .76 
52,473.38 


6 4 , 245.96 
1,848.00 
2,906.06 


S 4,745.96 

- 0 - 

2,006.06 


■ i ■ r ' . 5 ■ i Ti ' Di-ycIop-nTit Corn. 


1067 

1968 

1 o6q 


. 5.57 

158 , 746.60 
6 , 113.39 


1 7,835.09 
(57,780.03 ) 
(113,177.10) 


: ?, - 

(57,780.03) 

Ol 8,177.10) 


■ »T*ap-p Cox»n. 


6 - - 1 ( 1-67 
6 - 0-68 
6-3 0—60 


3 16 , 776.65 
27 . 468.00 
43 , ( > 36.00 


3 o,770.cp 

7,116.97 
70 , 848.60 


_ 0 - 


5 ? 


if) Tile determine I ton of the Commissioner ti- -l. 
Interest should be Imputed to the partnership, O.ippucc I 1 i , 
Cappuccilli ;uid Paduano, ts . 11 'bttrary. 


WHEREFORE, the Petitioners pray that this Court may 



I 
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Petition 

(Peter L. and Grace A. Cappuccilli v. Com’r Internal Revenue), 
hear the proceeding andi 

1. Determine that the Commissioner erred as 
a Hedged in each assignment of error set forth in para¬ 
graph h. hereinabove. 

2. Find that there is no deficiency in Income 
tax for the calendar years 1967, 1968 and I969. 

3* Give such other and further relief as In the 
premises the Court may deem fit and proper. 


VICTOR CHIN I ~ 

Attomey-at-Law 
fill State Tov.-er Rill Id Inr- 
Syracuse, j; GW York ld?0? 
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Petition 

(Peter L. and Grace A. Cappuceilli v. Com’r Internal Revenue). 


STATE OF NEW YORK ) 

) S.S.i 

COUNTY OF ONONDAGA ) 

GRACE A. CAPPUCCILLI, being duly sworn, says 
that she Is one of the petitioners abov t named( that she 
has read the foregoing petition, or had the same read to 
her, and Is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated to be upon Information and belief, and that 
those she believes to be true, . 




cZ 




•t? 


Grace A. Cappuceilli 


.subscribed and sworn to before me 
this day of September, 1972. 


Notary Public 


i ' .«** «•' N * 

i" O'-N 

Mr l -aru- ' "•!' h jn - 
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Petition 

(Pt*er L. and Grace A. Cappuccilli v. Com’r Internal Revenue). 


STATE OF REW ^ORK ) 


COUNTY 'OF OR ORDAGA ) 


) S ,S . i 


PEaeR L>« CAPPUCCILLI, being duly sworn, says 


that he Is one of the petitioners above namedi that he 


has read the foregoing petition, or had the same read to 


him, and Is familiar with the statements contained therein, 


and that the statements contained therein are true, except 


those stated to be upon Information and belief, and that 


those he believes to be true. 


P/ter 



ccl111 


Subscribed and sworn to before me 
this ~ day of September, 1972. 


1 1 i 

I” : i i ' ( c.' 


Rotary Public 


K»i»r i tlo 

b , i. •. •w.. '*,*.> tt f i v,,fc 

0». j ... o- -- i«j- r • • 61' '75 

t** |‘ . • l\ I s J,*. 
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Exhibit A 


cr* 


hxhibit \ — Notice ot Ueficiencv, dated 6-22-72 
attached to Petition. 

(art? 

•. Cj-»1 j . *. - » t . ;ri ilToot 

’ r l^ i ' ' ' 1 1 *» Y •«■'; i • ■ 

C®0DSid ^§®0 DCl/ul3@©B®K®(? 

Internal Revenue Service 

[^©c’GOc^GOsodGB® 53@®B®re 


JUN 2 2 1972 


In reply refer to 

; .ViDOfi 


hr. Pot?r L. C.> r >.AKci 111 an ,J 
Mrs. &rac« A. Cj^cUII 
ICS Mart** ^ati 

lyrstv.t, aw York 13719 


— Owr nr. (ikI Nn, C-p.mcclllii 

Tax Yaar Ended 

Oocx’cCwr 31 a 196? 
9ocr»>»r 31, 1968 
Jic-wiwr 31, Jjby 


Deficiency 
3I0,094.<* 
S. 753.64 

-£-UL« 

*2b f 96?.37 


This letter is to notify you—as required by law—tnat we have 
determined the income tax deficiencies shown above. I regret we have 
een unable to reach a satisfactory agreement in your case The 
enclosed statement shows how the deficiencies were computed. 

f If T y °V° n0t int6nd t0 cont0st thls determination in the United 
states .ax Court, please sign and return the enclosed waiver form. This 
will permit an early assessment of the deficiencies and limit the 
•accumulation of interest. The enclosed self-addressed envelope is for 
your convenience 

If you decide not to sign and return the waiver, the law requires 
-hat -after 90 days from the date of mailing this letter (150 days if 
this letter is addressed to you outside the United States and the 
district of Columbia) we assess and bill you for the deficiencies. 
However. if within the time stated you contest this determination by 
filing a petition with the United States Tax,Court. Box 70. Washington. 
0 C. 200-14. we may not assess any deficiencies and bill you until after 
the Tax Court has decided your case. You may obtain a copy of the rules 
lor filing a petition by writing to the Clerk of the Tax Court at the 
Court's Washington, DC. address. 

If you intend to file a petition with the United States. Tax Court, 
you must do so within the time stated above (90 or 150 days, as the case 


Form L-21A (Rev 8-71) 
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Exhibit A - Notice of Deficiency, dated 6-22-72 
attached to Petition. 

may be); this period is fixed by law, and the Court cannot consider 
your case if your petition is filed late. 


Under section 7463 of the Internal Revenue Code, the United States 
Tax Court has a simplified procedure for handling cases where the 
disputed portion of the deficiency does not exceed *1,000 for any one 
taxable year. You may obtain information on this special procedure, 
as well as a copy of the rules for filing a petition with the Tax 
Court, by writing to the Clerk of the Tax Court at the Court's 
Washington, D.C. address. 


Enclosures: 
Waiver, Fora 870 
Statement 
Envelope 


Sincerely yours. 
Johnnie M. Walters 
Commissioner 
By 


/Signed) Robert J. Lyden 

ifebart J. Lyfen 
'VriKtto Confer** 
Vi»n»to • ranch off 1c* 


I 


Form 1-21A (Rev 12-70) 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


fon» 4089 

(JANUARY 19661 


U. S. TREASURY DEPARTMENT - IN ILRNAL REVENUE SERVICE 

STATUTORY NOTICE STATEMENT 


Ti’tTJFt JLrlJ 1 


Nr. Pet er l. Cap.xuccilH end 
Hra. Croce A. Cappuccillf 
10$ Norma flood 
Syracuse, N** York 13219 


/ 


KINO OK TAX 

--- 


IncoTo 

taxable year ended 

DEFICIENCY 

P’ci'n'er )l, 1 ',>67 


Jocisu’jer 31 , 1963 

8,753.64 

Secernbor Jl, I 969 

3,12l.6j» 

Totel 

526/769.3/ 


Copy to Authorize Representative: 


Victor Cl,Ini 

'Ml *t il<» f< ^'r Pull Hot 
S yracuse, l|-* w York \ )?. )2 


r.oRM 4089 ( 
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Exhibit A - Notice of Deficiency, dated 6-22-72 
attached to Petition. 


V. 

u INDIVIDUAL. ihLUMl 1 AX 

MAR. 1970) 


1. 

NAME 


TAXABLE YEARS ENOED 


L. ini Gr.jcs*. A. Cajvuccilli 

I2/JI/67 

12/31/69 

12/3l/6> 

TAXABLE INCOME «RJAB/JSTt•*(«*)**MMM AS 

SHOWN IN 

21 RETURN AS PILED 

(~1 PRELIMINARY LETTER DATED 

CD STATUTORY NOTICE DATED 

$22,752.53 

$13,650.3/ 

$)4,JS4.o4 

INCREASES (DECREASES) IN INCOME: (See attached 
ctpi an at urn of item*) 

<•> P«rtr»r»*i1p lncn» 

(b) Medical MfumM 

2J.1V2.53 

634.23 

22,711.64 

Mil.35 

21,356.7/ 

153.0/ 

TAXABLE INCOME AS REVISED 8* 

AO0WCT BOARDS! MW 

46,53 J.'J? 

3/.0/J.36 

35.561.3J 


TAX 

15,355.00 

10,023.01 

.* 

I0.156.3j 


TAX SURCHARGE 


811.73 

1,015.63 


TAX PLUS SURCHARGE 


11.634.74 

11,172.31 


LESS TAX CREDITS 




H- 

< 

3- 

3 | 

SUBTOTAL 

15.153.0J 

II,6)6.74 

11.1/ .51 

o. 1 
5 

o 

u 

ADD 

SELF-EMPLOYMENT • AX 




X 

< 

TAX FROM RECOMPU1 ING PRIOR YEAR 
investment credit 





TAX LIABILITY 

15,133. 

11,614./4 



liability previously assessed 

5, 6a.;2 

7,151.1-; 

■¥*7 


DEFiClENC < (Oie'asaet smernt) 

l-V-'-'l. .» 

0,75J.«'» 

8,121 •< >5 


DEPARTMENT OF THE TREASURY • INTERNAL REVENUE SERVICE 0K> i IfTl O - l«-m FORM 3611 (REV. 1-701 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


FORM 886 - A 

'REV APRIL '968) 


NAME ? 


E v LANATION OF ITEMS 


AXPAVER 


Peter L. and Grace A. Cappuccttll 


SCHEDULE NO. ON 
EXHIBIT 


TEAR,'PERIOD ENDED 


12/jl/d/ 


(a) In the calendar y»ar I j\>7 the :>«rtnur»hlp C*;.*;*i»cc 1111, Ca.vuccJIlt & PnJuin> had 

owt»tcrv*'ir7...wtrxjuiw.v r-t-twf vp'»1c f w *™t Ce,v->rutJan pn j ;.:ncci. 

Jc-iorJji Ccrrratl'jn 1 and n>Jvanuii cue free Stonniv^jvvl«vt»-;>t Cerpjr>tl ;n "li 

C.tf.?/* ‘L’h.l...X.Tt4tni. W»U<MV Hv |r.t^r<P>.t *V »> vh>ried. MlK&.f. V s -’ 'TV' ’•*»■'(./ of. 

•Tabulations l.437-2(e) an eJjustrvnl is made to reflect »n arm's lemjth Interim ch-rp 

far,.kbs...MMi. of *v*;b..tw«cy» I).«.. p.r.lRC1pal ..Iny.i.I.Ys.l.AfrJ.lfR |ntor>?»« 0 . 

thereon at the rato of five r «rccint ,-»ar anm*e are <•» folluwei 


..... 

Pr * tv 1 t 

P.tte 

In I -r - \t_ 

•'ortilrija-rftofwhodfyt Dcvelccxxnt Cor?». 


..iu.'.I^. 

. 55 * •»! V ’.>.7 . 

tlartg ip-Seneca Sciraraije Corp. 

rj/.-w 

5.001 

1,25 ). J 3 

At!vAnCA 4 e^tnnA!lQdli OuvoloJTMflt Coro* 

. 1 J.'t.tJS*/.. 

2 A,\i . 

. 4.4 111 >3 . 


I 65 . 2 M 

1 «ti i 

i,:j; 3.92 


.lta,. 2 .M.. 

.« 3 J.t. 

IjJr/./lij 


117 . 7 ™ 

. 33 * 

5 > 3 . 5 ' 



. 

..-V .43 . 


0 , 5-6 

4 . 7/4 

31 >.J 5 


3,533 

4.374 

is 1 .:; 


2 , 0 ’j'j 

4 .) >4 



2,0 JJ 

4 .o>< 

oi. >i 


5,033 

3 . 7/4 

CJ.J.) 


11,633 

3.534 



533 

3.364 

16 . Tj 


2,003 

2.754 

5>.'3 


5'13 

2.73 < 

i i. 6 $ 


1,331 

2.344 

2 *».aJ 


$,030 

t.)»i 

45 . ' » 


5,033 

1.75 i 

■*/. 5 J 


3 , 3 . 1 ') 

1 . 6/4 



. 2 *™!>. 

1.574 

31.3 j 


0,0 0 

1 . 4/4 

' >.M 



I..?, 4 

) ll * * ► 


5.0 0 

i.i/J 

;» » 


I?,;) j 

1 . 3/4 

V. » 


3 , 0**3 

. )j 4 

.’/.' I 


6 .’?™ 

.‘JJ 4 

JO. > 

* 


./)/. 

-M. • 


.. . 

.. 

'» . 1 


<v \i 

.. 

• j *. » 

. -m . 

; . • 

.1 • 

A fv 11 ic*j.»C ’V tl Pstit** 


2.:»!4 

; f 

. Z/./lU . 

.414 

1 <1 . .■» 



1 ..Mi 

1 * 1 . * 



. 1 '.$ 

•. .1 


|,V 1 

4 . * . 

• 1 . 1 


. j.:n . 

4.1 : 

n.ti 



i 

•». • 1 


T '} Injnpcs* .. .... .. .... 

< Y.»- I.ijfi : ,M. }-i. ,V<3.4,' total, r ?’ 147.'3I* dlatr I'm s!»ln to P-attr l. 

C 1 ;mcrl111 as ofr* oP the t h roe il parLajn. uftlut/artnof *4).i>«. 


oep.r:'4Cht or tm». treasury - internal revenue service 


oro : !»-• O - I0IIM 


ror« 886-A (rev. *-««i 
Pog*_ 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


form 886- A 

EXPL ANATION OF ITEMS 

1CHIOULC NO. OR 

EXHIBIT 

(REV APRIL 19601 

1 

NAME 6f TAXPAYER 


year/period ended 

Foter L. and Gm 

a A. Caponec1II1 

17/31/6/ 


(b) It l» hold that the allc«*«bla deduct! « for aviUcal and dental expense* for t 
ytiar l n 6/ I. $1, 0 / 7 .H 3 In accordance with tha provision* of *octlon 71' of l> Intamal 
ftjvrnoo Coda. Tha doc roe to In tha deduction claimed on your ratum l» &3h*i 8» tttf ynf* 
at foilouat ... 


Adjusted trot* Inc>*H> Disclosed by Return 

VIdi Kartnrmhlp Inccnu 

..--SjTittJi-tt. 

23,lV». f l3 


•V'joitt i nr-.'it Tncgrw ’•» flavlaad 

.fAWAirfi 


Onj-hilf of Insurance Prwdunr* for Wadlcal C»n» 

$ 92.04 


IVviicIne and drurj E«t-<>h»ei >i|.).oo 

Lojsi I t of VJjus tod Grot* Incuna 5>/»b/ 

MlnsibJa Medicine and urug Expdrtta 

fV*Jic3l and Exocnwi $2,653.79 



. totsi It of Adjusted Grdsa Trtcix* 1,673*0-1 

da.Lctlbla Medical Expense 

542 


Total 

Clatraod Medical Expense deduction 

a 1 ,*V7«dJ 
I./72.II 



dacro'tso In deduction 


oA.r'O 





































Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


form 886 * A 

IREV APRIL 1966) 

EXPLANATION OF ITEMS 

SCHEDULE HO. OR 

EXHIBI T 

4 

NAME 6f TAXPAYER 


VEAR/PERIOO ENDED 

Peter L. and Grico A. Cnppuecilll 

12 /jl/o) 


{■>) In tho c ilend.tr year I9 jS tlvs pxrtnorshlp CappuccllH, Cappuccl111 ft Pad'int hvl 
outsttnding mPrt^ ijes receivable Pro r # atohoTvrrf.p Obvel o;>>?rit Corp.iritlon arvl ini i 
StMnr.’ j j Cornjrition, anJ aJv-incas dua fr xa Statiaho fja Pevalo.tU'-nt Cor,nr»t i n, on which no 
jol-i-v- j wv> clnrij *1 .Ufi loir tho autfVir!ty of '■li filiations I .4 j 2-2( )) an ;ijjuic t*■ *t 1 1 
r,T> »a t • reflect art ana's length Intxrwst chtr^n for tha ujo of such (tx nay. Tha principal 
'j i >uritft Involved and tho Intcrast convytodf tlwreon at Ut* rata of flva percent p^r '.wiira 
* f®..? * fol.law**......... 

I’rlnclpd r,ua Ini-r ~. t 


f'..>rt'ivTn-StoTV’havIjo 3ows!o;*:»?nt Corp. 

$1,122,033.CO 

5 . ex' 

SjiT.I'-’.SO 

Hertg i ja-ioneca iowarbga Corp. 

Alvincos-Stonehodgo Osvolop'nent Corp. 

2 .5, oTO. Cii) 
221,330.00 

5.0J4 

1.3 Vi 

1.25.00 
2,'ol.4> 
.4, 7 j.75 

415. M 


21/,533.03 
2J/.503.0U 

2.23 i 
.20 4 


IS *,8JJ.0i) 
154,4/3.75 

.4 n 

1,/ i i.I6 
/?■'».!* 

Total Interest 



.iiWJML 

r hio-tMrJ of Oils $43,134.93 total, or 

$22,711.6'*, Is dlstributahlo to Polar L 

• 


Ctp.joccl III "as ona of tho throe •qua! partners of that partnership. 


(h) It Is hatd tint tiw elTowtblo d"ifaction for nodical anJ dental expofnas for tV 
y r I' Us $4 7.0V In accord a oca with tt*o provisions of suction 21J of tlv-' Int'rrtiil 


v i<;« €■> 1 o. Tito dnenatsn in the do.'action ci 

» f li •:.5l 

a 1 ini J on year ratum 

1 s $4 51 ..»5 c a.’ it" ' 

’. I•list !il omes fnew*? disclose! by rotarn 


$24,’I ’*.r> 

Mr Partn «rsblp Inr-vn 

1 i• r« 1 r,r ms Ir.c -T” >s rvlwl 


"./ll .ft4 

vM S / 1 ' • * 
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' n • iiriii ■> i'i t .TrO ) i; ,> tiiAS 
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'•■7.14 


T t i -M • *: !. loiri 3 i 1 C'rO ') 
l’ :ic <1 Mrlo'nttl o p' Mves 
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l.v.? . tT ! ‘T- rJrr:.irrijwiv'tww . 

i ' icCilila rs. Ur ij o nvi 

JLrJ Lc.U 
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Exhibit A — Notice of Deficiency, dated 6-22-72 
attached to Petition. 


form 886- A 

(REV APRIL 1968) 

EXPLANATION OF ITEMS 

SCHEOULE NO. OR 
EXHIBI T 

5 

NAME 6f TAXPAYER 


YEAR.'PERIOD ENDED 

Peter L. an! Graco 

i A. CuppuccilH 

12/31 /oJ 


(0 In tha calendar year ti>o partnership CoppuccUH, Cappucclllf 5- Pa Jinn, > h->J 

. 

'-wirrj* r,>r,»r.»tlon, <ir»-J lJvmcos duo fm Stonclndgo Dovelop-rjnt Corpora tl Ni, \-n »«’?!;h na 
iiVt'rMt i/Vi c'i Uh Ter tho authority of ft.Vf slat ions" f .452-2(a) an a.Iju .t vnt I i 

rv!s t > reflect an «rn'* length fntorest churga for Uk? use of such t»xtay. Tiw principal 
iv :on'ta' , ihvatvaJ'¥nd't1»n'''iftt«ro'»i''iconipu't«3i<f"ll»ra'in'"afc"'tTI« ra£* of Flvsi"pareenfc''por'uonin 
are as fal lowst. 


Principal . Pa t* Int^rr at 


Mirtg^j»-Stnn8hodgi» Osvol op nmst .Cory * .$1,122,3;;.)..}?..$.0Vi.Jji5,Ih.’.Jf) 

It irt^ign-jnrinca Swirag.* Corp. 25,000.'>0 j.Ctfl I,.' i 

/>Jv:inccs-Stc.n<*hacf } ja fovsloorcont X>rp. 154,433./5 I.S2.5 2,}' ’.II 

. is'iVfcXoo ..4/1./•5.w 

I25,0';a.00 .251 317.57 

.... mwxsv .2.7&K.•“-p'T27 ! n- 

Total Interest 3>t>V,'J/u.jl 


C«r, -third of this $64,070.31 total, or $21,35&.//« Is distributable to Pater L. 
f ippucclITl as one of the throa equal "partners of that partnership. ".. 


(h) It Is liald thst thn allowible deduction for rm.llcal and dental «x>>ens«s f >r tha 


y-ir I o } Is $'»2.0*» In acccrlvhca With ths* previsions of section 213 of thn Intern >1 
' ’Vi"! C >•>. Tl» dacreaso In the deduction clulncj on yaur return 1* $153.0/ ccerputed 

.'1 f l 1 !/J» 

UJu*t?J gr?s* Incrr* dlsclmod by return 
.Ml* Partmrthlp 1 nc vm 

523,534.// 

pi ,y r .n 

Mjusto.l rjrvis loco « is revised 

i i 1 y ■ * • • 

r-. * . - * 

n- -*i 11 f of In.vur jnc-i pr-nlim for u-vllcal cars 

.. ' **•••< \7 .•«* J V , J_i «' .■!•-.*. .-. $. 

$ yj. 4 

L*v *1 J.• »? ’* J Inccryj VsV>3 


Ml If* re Helm . n.I drug cv.Knso 

1! jnj 

f' Meal nnl .|:»rst■>I C'.ptnsn* $ dj 1.54 

L. r.: 7' nMu;tvf gross Incorrs l,jVi./ , » 

i li itiMo re U>: i) c jn*.o 

r 7 ,j 

X » 

.>_. ! . 

Cl.ii" ’il r*’ llol r :j>:ns*» daductl in 

_-11;. n 


fficru/in ini diijctiio i I : : - '< 
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ANSWER 

(Peter L. and Grace A. Cappuccilli v.Coin'r Internal Revenue). 

UNITED STATES TAX COURT 

PETER L. CAPPUCCILLI and ) 

GRACE A. CAPPUCCILLI, ) 

) 

Petitioners, ) 

) 

v. ) Docket No. 7169-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

ANSWER 

THE RESPONDENT, in answer to the petition filed in 
the above-entitled case, admits and denies as follows: 

1. Admits the allegations of paragraph 1. of the 
petition, except denies that the tax returns for the 
taxable years 1967, 1968 and 1969 were filed at Andover, 
Massachusetts. 

2. and 3. Admits the allegations of paragraphs 2. 
and 3. of the petition. 

4. (a) through (e), inclusive. Denies the allega¬ 
tions of error of subparagraphs (a) through (e), inclu¬ 
sive, of paragraph 4. of the petition. 

5. (a). Admits the allegations of subparagraph 
(a) of paragraph 5. of the petition. 

5. (b). Admits that on or about April 6, 1962, 
the partnership, Cappuccilli, Cappuccilli and Paduano, 
sold certain real estate to Stonehedge Development 
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Answer 

(Peter L. and Grace A. Cappuccilli v. Com’r Interna] Revenue). 

Corporation and that in connection with that sale the 
partnership took back a purcnase money mortgage; denies 
the remaining allegations of 9ubparagraph (b) of para¬ 
graph 5. of the petition. 

5. (c). Admits that on or about April 6, 1961, 

the partnership, Cappuccilli, Cappuccilli and Paduano, 
sold certain real estate to Seneca Sewerage Corpora¬ 
tion and took back a purchase money mortgage; denies 

the remaining allegations of gubparagiaph (e) of pa- 

ragraph 5. of the petition. 

5. (d). Admits that from time to time the partner¬ 

ship, Cappuccilli, Cappuccilli and Paduano, advanced 
various sums to Stonehedg* Development Corporation and 
to Cappy's Real Estate, Inc.; denies the remaining al¬ 
legations of subparagraph (d) of paragraph 5. of the 
petition. 

5. (e) and (f). Denies the allegations of sub- 
paragraphs (e) and (f) of paragraph 5. of the petition. 

6. Denies generally each and every allegation of 
the petition not hereinbefore specifically admitted, 
qualified or denied. 
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Answer 

(Peter L. and Grace A. Cappuccilli v. Com’r Internal Revenue). 


WHEREFORE, it is prayed that the deficiencies 
determined by the respondent be in all respects ap¬ 
proved . 

(Sgd) Lee H. Henkel, Jr., • SMM 

LEE H. HENKEL, JR. 

Chief Counsel 
Internal Revenue Service 

OF COUNSEL: 

MARVIN E. HAGEN 
Regional Counsel 
DOUGLAS K. COOK 
Attorney 

Internal Revenue Service 
306 U. S. Courthouse 
Niagara Square 
Buffalo, New York 14202 
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JOINT MOTION TO CONSOLIDATE. 

UNITED STATES TAX COURT 


GERALD F. PADUANO and ) 

CAROLINE PADUANO, ) 

) 

Petitioners, ) 

) 

-vs- ) Docket No. 7103-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


ROCCO M. CAPPUCCILLI and ) 

DOROTHY CAPPUCCILLI, ) 

) 

Petitioners,) 

) 

-vs- ) Docket No. 7168-72 

) • 

COMMISSIONER OF INTERNAL REVENUE, ) ' 

) 

Respondent. ) 


PETER L. CAPPUCCILLI and ) 

GRACE A. CAPPUCCILLI, ) 


Petitioners,) 

) 

- vs - ) Docket No. 7169-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

, PINT MOTION TO CONSOLIDATE 

THE PARTIES JOINTLY MOVE that the Court consolidate the 


above-entitled cases for the purpose of the trial, briefing 
and opinion. 
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Joint Motion to Consolidate. 


IK SUPPORT THEREOF, the respondent respectfully shows 
unto the Court: 

1. The above-entitled cases are scheduled for trial in 
Buffalo, New York during the Septmeber 17, 1973 session in 
that city. 

2. The principal issues before the Court are substantially 
the same in each of the above-entitled cases, which will 
necessitate that the same evidence be introduced in each case. 
The petitioners are partners and the principal issues in 

each case pertain to the determination of the distributable 
income of such partnership. The interests of the petitioners 
are not adverse. 

3. The time of the Court and the parties will be 
materially conserved by the consolidation of these cases. 

WHEREFORE, it is prayed that this motion be granted. 

/s/ Victor Chini _•_ 

Counsel for Petitioners 

/s/ Lawrence B. Gibbs per SMM 

LAWRENCE B. GIEBS 
Acting Chief Counsel 
Internal Revenue Service 








STIPULATION OF FACTS. 


united staves tax court 


GERALD T. PADUANO and 
CAROLINE PADUANO, 


Petitcners, 


-vs- 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


) 

) 

) 


) 


Docket No. 7103-72 


ROCCO M. CAPPUCCILLI and ) 

DOROTHY CAPPUCCILLI, ) 

) 

Petitioners,) 

) 

" vs_ ) Docket No. 7168-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 


PETER L. CAPPUCCILLI and ) 

GRACE A. CAPPUCCILLI, ) 

) 

Petitioners,) 

) 

" vs ~ ) Docket No. 7169-72 

) 

COMMISSIONER OF INTERNAL REVENUE, ) 

) 

Respondent. ) 

STIPULATION OF FACTS 


It is hereby stipulated and agreed by and between the 
parties hereto that for the purposes of these consolidated 
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Stipulation of Facts. 

cases the following statements may be accepted as facts, 
subject to the right of either party to object to the ad¬ 
mission in evidence of such facts on the grounds of materiality 
or relevancy, and all exhibits referred to herein and attached 
hereto are incorporated in this stipulation and made a 
part hereof; provided, however, that either party may intro¬ 
duce other and further evidence not inconsistent with the 
facts herein stipulated. 

1. Gerald F. and Caroline Paduano's legal residence 
at the time they filed the petition herein was 201 Marian 
Drive, Syracuse, New York 13219. 

2* Mr. and Mrs. Paduano timely filed their joint 
Federal income tax returns for the taxable years 1967, 1968. 
and 1969 with the District Director of Internal Revenue, 
Buffalo, New York. Copies o f said returns are attached hereto 
Exhibits^ 1 —A ^thpough 3—C, respectively. 

Paduano is MteidnMr of Peter L. and Rocco M. 
Cappuccilli. 

3. Rocco M. and Dprothy Cappuccilli's legal residence 
at the time they filed the petition herein was 109 Rockwood 
Road, Syracuse, New York 13215. 
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Stipulation of Facts. 


4. Mr. and Mrs. Rocco Cappuccilli timely filed their 
joint Federal income tax returns for the taxable years 

1967, 1968, and 1969 with the District Director of Internal 
Revenue, Buffalo, New York. Copies of said returns are 
attached hereto and marked Joint Exhibits 4-D through 6-F, 
respectively. 

5. Peter L. and Grace A. Cappuccilli 1 s legal residence 

at the time they filed the petition herein was 105 Norma 
Road, Syracuse, New York 13219. " 

6. Mr. and Mrs. Peter Cappuccilli timely filed their 
joint Federal income tax returns for the taxable years 1967, 

1968, and 1969 with the District Director of Internal Revenue, 
Buffalo, New York. Copies of said returns are attached hereto 
and marked Joint Exhibits 7-G through 9-1, respectively. 


■f 
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Stipulation of Facts. 

7. In 1954 Peter L. Cappuccilli, P.occo M. Cappuccilli 
and Gerald F. Paduano formed the partnership of Cappuccilli, 
Cappuccilli and Paduano. Each partner had a one-third 
interest in the parnership. 

8. The partnership of Cappuccilli, Cappuccilli, and 
Paduano was principally engaged in the business of renting 
and selling real estate in the Syracuse, New York area. 

9. Stonehedge Development Corporation (hereinafter 
referred to as "Stonehedge") was organized on April 8, 1953, 
and is engaged in the business of land development. The 
stock of Stonehedge is owned equally by Peter L. Cappuccilli, 
Rocco M. Cappuccilli and Gerald F. Paduano. 

10. Seneca Sewerage Corporation (hereinafter referred 
to as "Seneca") was organized on April 1, 1961 and operates 
a sanitary treatment plant. The stock of Seneca is owned 
equally by Peter L. Cappuccilli, Rocco M. Cappuccilli and 
Gerald F. Paduano. 

11. Cappy's Real Estate, Inc. was organized on September 3, 
1958, and is engaged in the business of operating a real 
estate agency. Its stock is owned equally by Peter L. 
Cappuccilli, Rocco M. Cappuccilli, and Gerald F. Paduano. 
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Stipulation of Facts. 

12. Attached hereto and marked Joint Exhibits 10-J through 
14-N are copies of the partnership returns filed by Cappuccilli, 
Cappuccilli, and Paduano for the taxable years 1961, 1962, 

1967, 1968, and 1969. The 1961 and 1962 returns contain the 
tax information relating to the sales of real estate that 
resulted in the mortgages involved herein. Copies of the 1961 
and 1962 partnership returns filed with the State of New York 
are also attached hereto and marked Joint Exhibits 15-0 and 1C-P. 

13. Attached hereto and marked Joint Exhibits 17-Q through 
27-AA are copies of the corporate income tax returns filed by 
Stonehedge for the taxable years 1957 through 1963, 1965, and 1967 
through 1969. Copies of the New York State Franchise Tax 

re arns for the years 1961 and 1962 are attached hereto as 
Joint Exhibits 28-AB and 29-AC. 

14. Attached hereto and marked Joint Exhibits 30-AD and 31-AE 
are copies of the corporate income tax returns filed by 

Seneca for the taxable years ended June 30, 1968 and June 30, 
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Stipulation of Facts. 

15. Attached hereto and marked Joint Exhibit 32-AF is 
a copy of the corporate income tax return filed by Cappy's 
Real Er ate, Inc. for the taxable year 1967. 

16. During the taxable years in question the partnership 
of Cappuccilli, Cappuccilli and Paduano carried two mortgage 
receivables on its books and records due from Stonehedge 

with balances due of $70,000.00 and $1,052,850.00, respectively. 
These mortgages resulted from the sale of realty on February 2, 
1961 and January 10, 1962, respectively. Attached hereto 
and marked Joint Exhibits 33-AG through 38-AL, respectively, 
are copies of the closing statement, mortgage note, and mortgage 
for each transaction. A schedule showing the purchase and 
sale of these properties by the partnership is attached hereto 
and marked Joint Exhibit 39-AM. 

17. The outstanding mortgage balances on these two trans¬ 
actions during the years 1967, 1968 and 1969 according to 
partnership books and records is as follows: 

Henderson Farm $ 70,000.00 

Seneca Knoll Property 1,052,850.00 



I 


/ 
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Stipulation of Facts. 

18. During the taxable years involved herein the partner¬ 
ship of Cappuccilli, Cappuccilli, and Paduano carried a mortgage 
receivable on its books and records due from Seneca in the 

amount of $25,000.00. This mortgage resulted from the sale of half 
of the Preston farm (20 acres) by the partnership to Seneca on 
April 16, 1961. Attached hereto and marked Joint Exhibits 
40-AN through 42-AP respectively are copies of the closing 
statement, mortgage note,, and mortgage. The Preston farm was 
purchased by the partnership on April 15, 1961, from Stonehedge. 

A copy of the closing statement is attached hereto as Joint 
Exhibit 43-AQ. 

19. Neither Stonehedge nor Seneca paid the partnership 
of Cappuccilli, Cappuccilli, and Paduano any interest on 
their respective mortgages during the taxable years 1967, 

1968, and 1969. 

20. During the taxable years 1967, 1968, and 1969, the 
partnership of Cappuccilli, Cappuccilli, and Paduano had 
loans due from Stonehedge and Cappy's Real Estate, Inc. (other 
than the mortgage loans referred to above) on which no interest was 
charged or paid in the amounts set forth below. 


». * wt ■ 


* 
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Stipulation of Facts. 

ST0NEI1EDGE 


Date 

Loan (Payment) 

Year End Balance 

12/31/66 


180,850.00 

1/9/67 

1,800.00 


1/26/67 

6,000.00 


1/26/67 

500.00 


2/14/67 

3,000.00 


2/14/67 

500.00 


3/1/67 

2,000.00 




t- 


V 




Stipulation of Facts. 


stonejiedgl: 


Year End Balance 



■* * 
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Stipulation of Facts. 


STONEHEDGE 


Date 

Loan (Payment) 

Year End Balance 

11/10/67 

6,000.00 


11/24/67 

(43,500.00) 


12/8/67 

8 .000.00 


12/26/67 

3,000.00 


Year End Balance 


$221,000.00 

4/8/60 

(3,500.00) 


9/19/68 

(10,000.00) 


9/30/68 

(17,700.00) 


12/6/68 

(35,306.25) 


Year End Balance 


154,493.75 

4/21/69 

(4,493.75) 


5/26/69 

(25,000.00) 


6/13/69 

(5,000.00) 


Year End Balance 

CAPPY'S REAL ESTATE, INC. 

120,000.00 

Date 

Loan (Payment) 

Year End Balance 

12/31/66 


32,400.00 

1/17/67 

1,000.00 


1/26/67 

3,000.00 
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Stipulation of Facts. 


Date 

2/14/67 

6/30/67 

8/4/67 

11/2/67 

11/27/67 


Loan (Payment) Year Ex.d Balance 

1 , 000.00 
( 5 , 000 . 00 ) 

(12,400.00) 

( 6 , 000 . 00 ) 

(14,000.00) 


Year End Balance -u ~ 

21. Petitioners' concede that if interest can be 
allocated under the facts in this case that the rate used 
by the Internal Revenue Service in its notice of deficiency 
is not being contested. 

22. The respondent has allowed Stonehedge, Seneca, and 
Cappy's Real Estate, Inc. additional interest deductions for 
the years in question in an amount equal to the interest 
income it has allocated to the partnership of Cappuccilli, 
Cappuccilli, and Paduano and through it to petitioners 
invol/ed herein. 


/s/ Victor Chini 
Counsel for Petitioners 

/s/ Lawrence B. Gibbs per SUM 


LAWRENCE B. GIBBS 
Acting Chief Counsel 
Internal Revenue Service 
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MOTION TO CORRECT TRANSCRIPT 
(Gerald F. Paduano v. Com'r Internal Revenue). 


oEKrt Ltkj r . RAuuANO. 


i'ct it ion or 


VS . 


COMMIS5 I02T5H OF ITTTF'. r. RHVFIK’F, 


Rotpendent 


Docket No. 


71.05—72 
7led—72 
7169-72 


MOTTON TO CORRECT TRANRCRTRT 


COKE now the petitioner, by his counsel, Victor Chini, and 
move that the changes in the wording listed below, be made in the 
transcript of testimony in the above-entitled case, in order to 
correct inaccuracies due to stenographic errors. 

Race bine 


4 

4 

21 

24 

31 

50 

53 


21 

5 

11 

8 

19 

13 

22 

1C 


1964 should read 1954 
larges should read largest 
1.42-2 (a) should read 1.482-2 (a) 
ohob^table should read prohibitive 
mortgagor should reao mortgagor 


ti.e weruu aw < 

Korna in should ; 

delete “u“ :;.u 

words “in the" 


a" saoeid be deletes 


U S TAX COURT 

“ CoBSi ^GRANTED 

c.cd ultcj roeog.-.izca the 

NOV 2C 1973 

bd, HOWARD f r/r/S0" 

— iiijut i 
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Motion to Correct Transcript 
(Gerald F. Paduano v. Com’r Internal Revenue). 


WHKRFi'OKf:, it' ift nrr.ycu that this Motion i3 g 


GO. 



Victor Oh ini 

Counsel for Petitrcnir 
all Tower ouiitlii.g 

Syracuse, New York 13202 


NO OBJECTTON: 


/s/ Meade Whitaker 


MEADE WHITAKER 

Chief Counsel 

Internal Revenue- Service 

Counsel for Respondent 







DECISION 

(Peter L. and Grare A. Cappuccilli v. Com’r Internal Revenue). 


UNITED STATES TAX COURT 
WASHINGTON. D.C. 20217 


PETEK L. CAPPUCCILLI AND 
ORACE A. CAPPUCCILL^ tiUcner> 

V. 


Docket No. 


7169-72 


COMMISSIONER OP INTERNAL REVENUE, 

Respondent. 


DECISION 

Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and Opinion filed 
March 20, 1975, it is 

ORDERED AND DECIDED: That there are deficiencies in 
petitioners' income tax for the taxable years 1967, 1968 
and 1969 in the amounts of $10,09^.08, $8,753*6*1 and 
$8,121.65, respectively. 


Entered: APH 1 


/%/ William M. Fay 
Judge 


U-S. sovhnmnt p.imtinu oenct 10-43008 -6 


Form 50 
Rov. Apr. 1970 
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DECISION 

(Rocro M. and Dorothy Cappurrilli v.Com'r Internal Revenue). 

UNITED STATES TAX COURT 
WASHINGTON, D.C. 20217 


ROCCO M. CAPPUCCILLI AND 
DOROTHY CAPPUCGILLI petiu 


Docket No. 


COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


7168-72 


DECISION 

Pursuant to the determination of the Court, as set 
forth in Its Memorandum Findings of Fact and Opinion filed 
March 20 , 1975 , It is 

ORDERED AND DECIDED: That there arc deficiencies in 
petitioner*' Income tax for the taxable years 1967., 1968 
and 1969 in the amounts of $ 10 , 553 . 54 , $ 9 , 217.04 and 
$ 7 , 921 .^ 5 , respectively. 


/•/ William M. Fay 
Judge 

Entered: &PP '• ^ 


u * •ovcsNMrNT rsiema -rncs 16—«30G6 A 


Form 50 

Rev. Apr. 1970 
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DECISION 

(Gerald F. and Caroline Paduano v. Com’r Internal Revenue). 

UNITED STATES TAX COURT 
WASHINGTON. D.C. 20217 


(JERALD F. PADUANO AND 
CAROLINE PADUANO, 


Petitioner, 


Docket No. 


COMMISSIONER OP INTERNAL REVENUE, 

Respondent. 


7103-72 


DECISION 

Pursuant to the determination of the Court, aa set forth 
in its Memorandum Findings of Fact and Opinion filed March 20 , 

1975 , It is 

ORDERED AND DECIDED: That there are deficiencies in 
petitioners' income tax for the taxable years 1967 , 1968 and 
1969 in the amounts of $11,061.91, $8,881.62 and $8,82U.21, 
respectively. 

/s/ William M. Fay 
Judge 

Entered: i\PR 1 137S 


O.S •OVttsMSHT reieTies orvicx Ifl—&900N-6 


Form 5* 

Rev Apr. 1970 
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MEMORANDUM FINDINGS OF FACT AND OPINION 
(Gerald F. arid Caroline Paduano v. Com’r Internal Revenue). 

T. C. Memo. 1975-69 

UNITED STATES T1X COURT 

1 

GERALD F. PADUANO AND CAROLINE PADJANO, ET A* ., Petitioners 
v. COMMISSIONER OF INTERNAL REVENUE, R. spondent 

Docnet Nos. 7103-72, 7168-72, Filed March 20, 1975. 
7169-72. 

V ictor Chini , for the petitioners. 

John D. Steele, Jr. , for the respondent. 

MEMORANDUM FINDINGS OF FACT AND OPINION 

FAY, Judge : Respondent has determined the following 
deficiencies in the Federal income tax of "Che petitioners: 


I- 

Cases of the following petitioners are consolidated herewith 
Rocco M. Cappuccilli .end Dorothy Cappuccilli, Docket No. 
7168-72; and Peter L. Cappuccilli and Grace A. Cappuccilli, 
Docket No. 7169-72. 
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Memorandum Findings of Fact and Opinion 
(GeraJd F. and Caroline Paduano v. Com’r Internal Revenue). 


Petitioners 

Year 

Deficiency 

Gerald F. and 

Caroline Faduano 

1967 

1968 

1969 

311,061.91 

8,881.62 

3,324.21 

Rocco M. ar.fl 

Dorothy Cappuccilli 

1967 

1968 

1969 

$10,553.54 

9,217.04 

7,921.75 

Peter L. and 

Grace A. Cappuccilli 

1967 

1968 
1969 

$10,094.08 

8.753.64 

8.121.65 


We are to decide if respondent properly imputed interest 

income to petitioners pursuant to section 432, Internal 

2 

Revenue Code of 1954, as amended. 

FINDINGS OF FACT 

Gerald F. and Caroline Paduano, Rocco M. and Dorothy 
Cappuccilli, and Peter L. and Grace A. Cappuccilli, sbands 
and wives, filed joint Federal income tax returns for the 
years in issue with the district director of internal revenue, 
Buffalo, New York, and were residents of Sy icuse, New York, 

■3 

J 

when the petitions herein were filed. 

In 195^' petitioners formed a partnership styled 
"Cappuccilli, Cappuccilli and Paduano" (CCP), in which each 


2 - 

All section references are to the Internal Revenue Code of 
1954, as amended. 

3 

Hereinafter "petitioners shall refer to Gerald Paduar.o, 
Rocco Cappuccilli and Peter Cappuccilli, collectively. 
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had a one-third interest and which engaged principally in the 
business of renting and Selling realty. Each of petitioners 
also held a one-third stock interest in: Stonehedge Develop¬ 
ment Corporation (Stoneneuge), organized on April 8, 1953; 
Seneca Sewerage Corporation (Seneca), organized on April 1, 
1961; and Cappy's Real Estate, Inc. (Cappy), organized on • 
September 3, 1958. 

In the period February 22, I96I - January 3, 1962, CCP 

acquired five contiguous farms. Known collectively as Seneca 

4 

Knolls, at a total cost of $320,083. On January 10, 1962, 
CCP conveyed Seneca Knolls to Stonehedge in consideration of: 
a cash payment in the amount of $3,430] the assumption of 
mortgage obligations totalling $275,170] and a note in the 
amount of $1,075,000, bearing no interest, secured by a pur¬ 
chase money mortgage, and providing for the payment of 
$75,000 on January 10, 1964, and of $100,000 on January 10 
of etch of the ten succeeding years. 


u- 

Fur-. 

Walter 
L omraane 
Gx'een 
Patterson 
higgin6 


Date of Purcha se 

2/22/61 

10/20/61 

IO/26/6I 

11/24/61 
i/ 3/62 


Purchase Price 

$ 64,065 
71,830 
34,788 
22,400 
127,000 




fc. 


78 

Memorandum Findings of Fact and Opinion 
(Gera'd F. and Caro'ine Paduano v. Com’r Internal Revenue). 

Henderson Farm, lying adjacent to Seneca Knolls, was 
purchased by CCP on March 8, i960, for $125,460. The farm 
was sold to Stonehedge on February 20, 1961, in consideration 
of: a cash payment of $27,894.86; the assumption of mortgage 
obligations totalling $107,605.14; and a note in the amount 
of $81,000, bearing interest at an annual -ate of six percent, 
secured by a purchase money mortgage, and providing for pay¬ 
ment to be made in equal installments on the first and second 
anniversaries of the sale. 

CCP purchased Preston Farm from Stonehedge on April 15, 
1961, for $22,500. Petitioners intended that a sewerage 
treatment plant be built at ? .'eston Farm to service Seneca 
Knolls and Henderson Farm. Pursuant to that design they 
caused CCP to sell one-half or the Preston Farm to Seneca 
on April 16, I96.I, in consideration of: a cash payment of 
$5,000; the assumption of mortgage obligations of $10,000; 
and a note in the amount of $25,000, bearing interest at 
the rate of six percent per annum, secured by a purchase 
money mortgage, and providing for payment in full on 
April 15, 1966. 

Petitioners anticipated that Seneca Knolls and 
Henderson Farm would be subdivided into lots, the sales 
r---—- 

"The note afforded Seneca a limited right of prepayment but 
provided for no abatement in purchase price in the event 
that right were exercised. 


X * 



4 


* . 



& 


0 


% 
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of which would provide Stonehedge with sufficient funds to 
discharge the obligations which it incurred in acquiring 
the realty) but rw'ng to circumstances which need not be 
recounted here, the development of those properties could 
not proceed as planned. Consequently, Stonehedge was unable 
to reduce the principal amount of its indebtedness to CCP 
in compliance with the terms of its several obligations. 

These obligations were not wholly satisfied until March 14, 

6 

1972, purjuont to an action in foreclosure initiated by CCP. 

Seneca did not discharge the obligation which it 
incurred in purchasing one-half of Preston Farm until 1973. 

CCP waived compliance with the interest obligations 
incurred by Stonehedge and Seneca in purchasing Henderson 
Farm and one-half of Preston Farm, although both of these 
corporations paid interest to others of their creditors 
while the mortgage obligations to CCP remained outstanding. 

Aside from the mortgage loans, CCP made advances to 
Stonehedge and Cappy to enable them to defray expenses 
necessary to their continuing in operation. Certain of 
these loans, in respect of which interest was neither 
charged nor paid, were outstanding during the years in 
issue. 

rrior to January 1, 1967 , Stonehedge reduced the principal 
amount of its mortgage obligations to CCP by $33>150. It 
made no further payments of principal prior to the foreclosure. 
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OPINION 

Where one member of a group of commonly controlled 

entities becomes indebted to another but is charged no 

Interest, respondent may allocate interest to the creditor 

7 

under section 482, would interest have been charged under 


7 

SEC. 482. ALLOCATION OF INCOME AND DEDUCTIONS 
AMONG TAXPAYERS. 

In any case of two or more organizations, 
trades or businesses (whether or not incorporated, 
whether or not organized in the United States, and 
whether or not affiliated) owned or controlled 
directly or indirectly by the same interests, the 
Secretary or his delegate may distribute, apportion, 
or allocate gross income, deductions, credits, or 
allowances between or among such organizations, 
trades, or businesses, if he determines that such 
distribution, apportionment, or allocation is 
necessary in order to prevent evasion of taxes 
or clearly to reflect the income of any such orga¬ 
nizations, trades, or businesses. 

Income Tax Regs, adopted pursuant to sec. 482 provide in 
pertinent part: 

Sec. 1.482-l(b) Scope and purpose . (1) The 
purpose of section 482 is to place a controlled tax¬ 
payer on a tax parity with an uncontrolled taxpayer, 
by determining, according to the standard of an un¬ 
controlled taxpayer, the true taxable Income from 
the property and business of a controlled taxpayer. *** 

Sec. 1.482-l(a)(e) The term "true taxable 
income" means, in the case of a controlled taxpayer, 
the taxable income *** which would have resulted to 
the controlled taxpayer, had it in the conduct of 
its affair *** dealt with the other member or mem¬ 
bers of t. j group at arm's length. *** 

continued 
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like circumstances in an arm's length transaction. 

B. Forman Company v. Commissioner , 453 F.2d 1144 (C.A. 2, 

1972), affirming in part and reversing in part 54 T.C. 913 

8 

(1970), certiorari denied 407 U.S. 93^ (1972). Pursuant 

to his authority under section 482, respondent has imputed 

interest income to CCP at the rate of five percent per 

annum on the loans to Stonehedge, Seneca and Cappy out- 

9 

standing during the years in issue. 


Footnote 7 —continued. 

Sec. 1.482-2(a) Loans or advances --(1) In 
general . Where one member of a group of controTTed 
entities makes a loan or advance directly or in¬ 
directly to, or otherwise becomes a creditor of, 
another member of such group, and charges no interest, 
or charges interest at a rate which is not equal to 
an arm's length rate as defined in subparagraph ( 2 ) 
of this paragraph, the district director may make 
appropriate allocations to reflect an arm's length 
interest rate for the use of 6 uch loan or advance. 


This Court does not espouse the interpretation of sec. 482 
set forth in B. Forman Company v. Cjmmissloner , 453 F.2d 
1144 (C.A. 2, 1972), affirming in part and reversing in part 
54 T.C. 913 (1970), certiorari denied 407 U.S. 934 (1972). 

See Kerry Investment Co. , 58 T.C. 479 (1972), affirmed in 
part and reversed in part 500 F.2d 108 (C.A. 9> 1974); 

Kabler Corp. 58 T.C. 496 (1972), reversed 486 F.2d 1 
(C.A. 8 , 1973); Fitzg erald Motor Co. , 60 T.C. 957 (1973)> 

affd. _ F.2d fc.A. 5, 1975). We shall, however, 

apply it in this instance. See Jack E. Golsen , 54 T.C. 742 
(1970), affd. 445 F.2d 985 (C.A.' 10, 1971), certiorari 
denied 4o4 U.S. 940 (1971). 

9 

Petitioners concede that if interest is properly imputable 
to CCP under the circumstances obtaining herein, the rate 
utilized by respondent is appropriate. 

Respondent has allowed Stonehedge, Seneca and Cappy addi 
tional interest deductions for the years in issue in amounts 
equal to the interest income which he has allocated to CCP 
under sec. 482. 






* 


7 % 
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Petitioners have acknowledged that no interest v*as 
Ci «.ed on the nonmortgage loans but have fai_ed to demon¬ 
strate tha’ ? party dealing with Stonehedge and Cappy at 
arm's length would have done the same. Accordingly, we 
hold that respondent properly imputed interest income to 
CCP in respect of the nonmortgage loans. 

Petitioners have also failed to demonstrate that a party 
dealing with Stonehedge at arm's length would not have charged 
interest on the obligation of $1,075,000 incurred by Stone- 
hedge in purchasing Seneca Knolls. And had CCP been dealing 
with Stonehedge and Seneca at arm's length, it would likely 
have insisted that, they honor their commitments to pay 
interest annually on the obligations which the^ incuired 
in purchasing Henderson Farm and one-half of Preston Farm, 
respectively; for both corporations were paying interest to 
others of their creditors while the aforesaid two obligations 
were outstanding. CCP, however, failed to enforce these 
commitments, apparently for no other reason than that it 
was commonly controlled with Stonehedge and Seneca. 

Petitioners maintain that while ostensibly no interest 
was paid on the mortgage loans, the price for which the 
realty was sold included an element of interest. This con¬ 
tention is properly to be sustained only upon a demonstration 
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that in eucn instance the realty was intent.!, n u.ly weld at 
a price euceeuing its fair market value ly the amount o. 
interest that would have ac rv>d at a definite rate over 
the term of the contract of saio. C lilctt c-alnt & Varnish Co. , 
44 B.T.A. ihl (1041); Kingsford Co. , 4l T.C. o46 (iy64). 

Petitioners have purported to show that Seneca Knolls, 

* 

Henderson Farm and one-half of Preston Farm were each sold 
for an amount sufficiently in excess of fair market value 
to include interest accruabie over a 12-year period at 8.5 
percent, 7.5 percent and 12 percent, respectively. In our 
judgment, this evidence does not substantiate petitioners' 
contention. Of the three contracts of sale, only one pro¬ 
vided for payment over a 12-year period, the other two pro- 

10 

viaing for payment over periods of two and five years. 

Seneca was authorized to prepay its obligatic to CCP; had 
it availed itself of that privilege, however, there would 
have been no abatement of the purchase price under the terms 
of the contract of sale. Petitioners, furthermore, have 
not undertaken to explain in terms of their contention why 
CCP might have charged di fering rates of interest with 
respect to each of the mortgage obligations; or why two 
of the contracts of sale were made expressly to provide 
for the payment of interest over and above tht sale price 

TO- 

Cl ear] y -t is irreit. yc.nt to cne .latter in issue that neither 
of the '-••ter two obligation!) ...as _n fact v-.aa._y paid. 
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at the annual rate of six percent. We are therefore convinced 

that in setting the price at which each piece of mortgaged 

realty was sold by CCP, petitioners did not intend that the 

11 

price include unstated interest. Accordingly, 

Decision will be entered 
for the respondent. 


it- 

See by way of contrast Estate of Betty Berry, 43 T.C. 723 
(1965), affd. per curiam 372"F.2d 47b (C.A. b, 1967 ), 
certiorari denied 3^9 U.S. 834 ( 1967 ). 



r 
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Stipulation and Motion. 

nil: CLERK: All persons having business before 

the United States Tax Court will give their attention, 
the Court is now in session. Judge William M. Fay presid¬ 
ing. 

1111. COURT: flood afternoon, gentlemen. 

UR. CMINI: Victor Chini for the Petitioners. 

TUP COURT: Mr. Chini. 

UR. STEELE: John I). Steele, .Jr. for the Respon¬ 
dent, Your Honor. 

Tin: CLERK: Docket number 71 03- 72 and two 
related docket numbers, Ceiald F. Paduano -nd related pe¬ 
tit ioners. 

1I1L COURT: Mr. Chini, would you like to make' 
your opening statement? 

MR. CHINI: Thank you, I will. Do you 
want to submit the exhibits -- 

MR. STEELE: Yes, Your Honor, do you want us 

to submit the stipulation of facts -- 

TUP COURT: If you would like, yes. 

MR. STEEL!!: At this time we have a stipulation 
of facts, which contains joint Exhibits 1-A through 43 -- 
it contains joint Exhibits 1-A through 43 AO, and also 
we would like to submit a joint motion to consolidate these 
cases for the purpose of trial briefing. 
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Opening Statement of Mr. Chini. 

Till' COURT: Yes, the motion is granted, and the 

stipulated facts and the exhibits attached are received in 
evidence. 

MR. STEELE: Thank you, Your Honor. 

THE COURT: All right, Mr. Chini, you may pro¬ 
ceed, now. 

MR. CHINI: Your Honor, the issue in this 

case is in regard to the allocation -- 

THE COURT: Just one second -- yes, proceed, 

Mr. Chini. 

MR. CHINI: Your Honor, the issue involved in 

this case is in regard to the allocation of interest income 
to the Petitioners. The calendar years 1967, 1968 and 1969 
are involved, and the proposed deficiencies in income tax 
are as follows. For Gerald Paduano and wife a total of 
$28,767.74. For Rocco Cappuccilli and wife, a total of 
$27,692.33. And, for Peter L. Cappuccilli and wife, a 
total of $26,969.37 for the three years. All those said 
deficiencies are in dispute. 

Gerald Paduano, Rocco Cappuccilli, and Peter 
Cappuccilli formed a partnership in 1964 for purposes of 
investing in real estate. They also formed the Stonehedge 
Development Corporation, Seneca Sewerage Corporation, 
and Cappy's Real Estate, Inc. The three members of the 
partnership were also equal members in the corporation. 
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Opening Statement of Mr. Chini. 

Puring 1961 and 1962, the partnership sold certain 
real estate to Stonehedgc Development Corporation and Seneca 
Sewerage Company. They took back mortgages on the sale. 

Due to certain difficulties, the mortgage payments were not 
timely made. The larges mortgage amounted to $l, 075 ,i‘' 00, 

the terms ran from 1962 to 1974, and was non-interest 
bearing. 

The Commissioner of Internal Revenue fov the 
•’ears 196,, 1968 and 1969 has allocated interest income to 
the partnership on those mortgages under regulations 
1.42-2 (a). 

Also during the tax years involved, the partner¬ 
ship made advances to the three corporations mentioned, withoit 
interest. 

The Commissioner has allocated interest income 
of these advances also. 

It is our contention that although the Foreman 
case might apply to the advances -- 

Tlin COURT: Which one? 

MR. CJIINI: The Foreman case, Your Honor, decided 
in the 2nd Circuit -- 


THF COURT: Right. 

MR. CHINI: Although it might apply to the advance 
we do not feel that it should apply to the land sales because 
there was a built in interest factor of at least 5 percent 
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Opening Statement of Mr. Steele. 

in the scl 1 ing price from the partnership to the corpora¬ 
tion. 

THE COURT: Yes, you may proceed, Mr. Steele. 

MR. STEELE: Thank you, Your Honor. 

Your Honor, as Mr. Chini has told you, the only 
issue in these cases involves the question of whether or not 
the Commissioner properly allocated interest incone to the 
partnership of Cappuccilli, Cappuccilli and Paduano from 
their controlled corporations, Stonehedge Development 
Corporation, Seneca Sewerage Corporation and Cappy's Real 
Estate, Inc. 

There are basically two different types of 
transactions involved in this case, Your Honor. lirst, 
the situation where the partnership sold land to its con¬ 
trolled corporations and received back as part of tlie 
consideration a mortgage which either was without interest 
or if the mortgage recited interest, no interest was paid 
thereon. 

The second type of transaction involved herein 
relates to interest free advances to the controlled corpo¬ 
rations by the partnership. 

It is the Respondent's position that interest 
can be allocated to the partnership from the controlled 
corporations under Treasury Regulation 1.4,92-2. The -- 
This rcgulat ion lias been upheld by the 2nd Circuit in the 
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Opening Statement of Mr. Steele. 

1 orcman case, which Mr. Cliini pointed out. 

if interest income is allocated to the 
partnership, each of the partners is taxable on his dis¬ 
tributed share. 

The Respondent believes that the facts in this 
case will support his determination to allocate interest 
income to the partnership, and througu it to the partners. 

N’ow, obviously to the extent that interest income 
is allocated to the partnership, the three corporations 
involved are entitled to a corresponding increase in their 
interest deductions for the respective rears. 

Ihese increases have already been proposed by 
the Respondent, in the corporate cases, and the Respondent 
as he must concedes that they arc entitled to these addit¬ 
ional interest deductions, which will either reduce taxable 
income, and in some cases increase their net operating loss 
carry overs. 

Now, Your Honor, there is one slight thing that 
I would like to point out. There are three mortgages in¬ 
volved. In two of the mortgages, the mortgages themselves 
recite interest at the rate of f> percent per year. And, 
the Respondent has only allocated a 5 percent interest rate 
on each of these mortgages, and the Re:pondent is not at 
this time going to ask for an increased deficiency on this 
amount. l\’c are just pointing this out because we feel that 
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Peter Cappuccilli, a Petitioner, Direct. 

the mortgage recites an interest rate is a little different 
situation then where no interest rate is recited. 

Thank you, Your Honor. 

THH COURT: Thank you, Mr. Steele. Mr. Chini, 
would you like to call your first witness? 

■ III. (.11 IN'I: Yes, sir. A Mr. Peter Cappuccill i, 
will you take the stand? 

T1IH CLERK: You do solemnly swear that the 

testimony you are about to Rive to the Court in these 
cases, will he the truth, the whole truth, and nothing 
Out the truth, so help you Cod? 

THE WITNESS: I do. 

THE CLERK: State your name and address for tlie 

record. 

THE WITNESS: Tcter Cappuccilli, -- 

THE CLERK" Would you spell your last name, 

please? 

THE WITNESS: C-a-p-p-u-c-c-i-l-l-i, 105 
Norma Road, N-o-r m-a, Syracuse, New York, 13219. 

TIT CLERK: Thank >ou, please take the stand. 
TETER CAPPUCCILLI, called as a witness on 
behalf of the Petitioners, having been duly sworn, took the 
stand and testified as follows: 

DIRECT EXAMINATION RY 
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Peter Cappuccilli, a Petitioner, Direct. 

Q Mr. Cappuccilli, are you one of the Petitioners 

in this action? 

A Yes. 

Q What is your business, please? 

A I'm a builder, a land developer. 

Q In other words, what organization are you connccte 

with? 

A Community Technology, Incorporated. 

Q And, they are successor to whom? 

A Cappy's of Syracuse, Inc. 

Q Would you explain please the function of 
Cappy's of Syracuse, Inc. and CTI? 

A Wc are house builders, and land developers. We 

build tracts of houses, and develop land. 

Q How long have you been in the building develop¬ 
ment business? 

A Twenty-seven years. 

Are you one of the partners in the partnership 
of Cappuccilli, Cappuccilli and Paduano? 

A Yes. 

Q Are you a stockholder in Stonehedgc Development 

Corpe. tion? 

A Yes. 

Q And, Seneca Sewerage Corporation? 


Yes . 
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0 And, Cappy's Real Estate, Inc? 

A Yes. 

Q Please state the nature of your duties with 
respect to the partnership and the corporations just 
mentioned? What affiliation do you have. 

A As President and Treasurer of the corporations, 

I function the normal duties of a President, which would 
he the heading of the corporation, and handling the financial 
end of it, and the administrative end of the business. 

Q Do you have a brokers license for New York 
State? 

A Yes. 

n Would you explain the purpose of the license? 

A I have been a broker in the State of New York 

for many years, and the purpose is to be able to buy and 
sell real estate, and to operate a brokerage real estate 
firm, with salesmen selling under my brokerage license. 

Q Are you qualified to appraise real estate? 

A Yes. 

Q Have you appraised real estate in Eounty Onondaga, 
in the State of New York? 

A Yes. 

Q Arc you familiar with the land values in Onon¬ 

daga County? 

A Yes. 




% 



p 

1 

Q 

Now long have you been buying and selling land 


• 1 

in Onondaga County? 


:i 

A 

Twenty-five years. 


4 

Q 

Did you ever purchase real estate on a time 


.i 

basis without paying interest? 


t; 

A 

Yes. 


i 

Q 

Can you name a transaction involving such a -- 


H 

A 

Yes. One particular transaction is the 


!t 

Patterson 

farm, which we have purchased without interest. 


10 

Q 

What was the amount, do you recall? 

if- ' ■ 

11 

A 

Approximately -- can I refer to my notes? 

, ' • ! '.l 

12 

Q 

Urn-huh. 

< s 

i:t 

A 

$22,400.00. 


11 

0 

\ 

And, that was on a time basis without interest? 

* 

1.1 

A 

Yes. 


Hi 

Q 

Would you have paid the same cash price for the 

r y 

17 

Patterson 

fa rm? 


IX 

A 

No. 


10 

Q 

Why not? 


20 

A 

Because the price of the farm without interest 


21 

was less than $22,400.00. 



0 

There was an interest factor built in? 


21 

A 

Yes. 


24 

Q 

Was it a common practice, as far as you know 


2.1 

in the real estate profession to make sales on a time basis, 


I 


UMflH 


* 


* 


.r, 
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Peter Cappuccilli, a Petitioner, Direct. 

without charging interest? 

A Yes. 

Q Would you explain -- please explain why this 
was done? 

A In many occasions, the attorneys a ' n J the account¬ 
ants for the respective sellers would advise their clients 
to always negotiate with us, who were purchasing, or if we 
represented purchasers in the case of real estate brokering, 
that if we would cooperate and add the interest to the sell in 
price, and then -- then divide it into the term years and 
pa) it accordingly. It was -- all it depended on was the 
sellei s situation taxwise I believe, or to their advantage, 
and we obliged the attorneys and the accountants when this 


particular case came up. 

Q In the late 19S0's and early 1960's, say before 
July of 1963, do you recall or do you know oT your own 
knowledge what the difference would be taxwise, if somebody 
included interest in the total price, or charged interest 
separately? 

A Well, I was aware of the fact that because of many 
discussions with attorneys and accountants in selling and 
bu>ing ical estate, that there is a definite difference between 
paying income tax on interest, as an ordinary income, or 
with capital gains if it was on the long term. 

Q In connection with your business with these 
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12 


corporations that you just mentioned, and with the partner¬ 
ship, did you negotiate loans from hanks? 

A Ye s. 

Q About how often does this occur during the year? 

^ fifteen to twenty times a year. 

Is it part of your business to be familiar with 
interest rates? 

A Yes. 

“ ere Y ou familiar with the interest rates in 
Onondaga County in 1961 and 1962? 

A Yes. 

Could you tell us what they were approximately? 

A On corporate mortgages, it ranged between 5 

and 7 percent. 

Arc you familiar with the current interest rates 
charged on corporate mortgages? 

A Yes, very much so. 

''•'hat arc they? 

A Today it is between 8 and ]? percent. 

Hid the partnership ever acquire property known 
as the Se: ca Knolls Tract, consisting of five farms? 

A Yes. 


MR. C1IINI: Your Honor, to save time, we do have 
an Exhibit that enumerates the different farms purchased by 
the partnership and later sold to the corporation,to 
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i 



avoid going through each transaction, if you wool ’ prefer, 

I could just refer to the Exhibit. 

Tim COURT: You have no objection, I assume? 

MR. STEELE: None, Your Honor. 

THE COURT: Is it -- has it been received in 

evidence? 

MR. STEELE: Yes, sir. 

MR. CHINI: Yes, sir. 

THE COURT: Oh, all right, fine. 

MR. STEELE: Joint Exhibit 39-AM. 

Till' COURT: Oh, all right, yes. Right. 

MR. CHINI: Your Honor, just to familiarize 

Your Honor, at different times tlie partnership tool, options 
on property, on certain farm land, after a period of time 
the partnership bought tiiese farms, and at a later date 
they sold the farms to Stonehcdge Development Corporation 
or Seneca Sewerage. 

MR. CHIN I: (Resuming) 

Q With respect to the five farm group, which we 
generally refer to as the Seneca Knolls tract, did the 
partnership ever dispose of it? 

A Yes. 

Q When was that? 

A It was in January 10th, of 1002. 

0 To whom was it solJ? 





/ 
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Peter Cappuccilli, a Petitioner, Pirect. 


1 

A The Stonehedgc Development Corporation. 


• 1 

Q Do you recall the details of the selling price 


:t 

and the terms? 


4 

A Yes. The selling price was $1,353,600.00. And, 



the assumed mortgages I believe of $320,000.00, and a 


i; 

downpayment of $3,000.00, and took back a purchase money 


i 

mortgage of $1,075,000.00 -- a second mortgage of $1,075,000.1 

10. 

h 

Q Was interest included on top of the mortgage, 


y 

was it recited in the mortgage? 


10 

A The instrument cited without interest. 


11 

Q On an average how long did the partnership own 


Id 

the Seneca Knolls property just referred to? 


1 i 

A Between two and three years. 


14 

0 Including the option period? 


i:> 

A Yes. 


Hi 

Q As a person who has extensive -- 


17 

MR. STF.ELF.: I just -- I object to the word 


1« 

owned, Your Honor, if you take a look at the Exhibit -- 


1!> 

THE COURT: We'll assume for the purpose of the 


•JO 

record that that is a means of identifying it rather than 



a conclusion. 



.’I?.. STEELE: I would like the record to note. 


•j.i 

that the Oovernment surely isn't going to concede that the 


•J4 

date of an option to the date of sale means -- is the length 


J5 

of time that the property has been held, that i s just not so. 


N . .x 

. # V , f 

* 


* 

V . 

* 
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Peter Cappuccilli, a Petitioner, Direct. 

MR, C1I1NI: Well, the option date is important 
Your Honor, only for the purpose -- the fact that the price 
lias been fixed earlier than the date that you purchased it, 
so there is a time interval in between, and land appreciates 
as a result of time, we want to bring that fact out. 

MR. STEELE: All right, as long as it is under¬ 

stood that -- that the -- that as far as the Government is 
concerned ownership begins when the taxpayer gets the deed -- 

THf COURT: Well, that is the Government's posi¬ 
tion, all right. 

MR. STEELE: Right. 

THE COURT: All right. 

BY MR. CIIIN'I: (Resuming) 

Q As a person who lias extensive real estate back¬ 
ground on the Onondaga County area, do you have an opinion 
as to the fair market value of these five farms which 
comprised the Seneca Knolls tract, as of January 10th, 

1962? 

A Yes. 

Q And, in your opinion what was their value? 

A $720,000.00. 

Q How did you arrive at their fair market value? 

A The value was appreciation for part, and part 

was for the fact that we assembled five farms, they are 
contiguous, and the value of the five farms as a contiguous 
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Peter Cappuccilli, a Petitioner, Direct. 

i 

piece of land for the purpose of developing a large tract 
of land, has an appreciated value based on those facts. 

Q I see. 

A And, its location -- geographical location. 

MR. CHINI: I would like to have you mark this 
as the Petitioner's Exhibit for identification -- I don't 
know what number we are on. 

THE CLERK: Petitioner's Exhibit 44 marked for 
identification. 

BY MR. CHINI: (Resuming) 

Q Mr. Cappuccilli, I show you Petitioner's Exhibit 

number 44 for identification, would you kindly identify 
it, please? 

A This map shows the -- an area of approximately 
three miles between the throughway exit 3!) and the village 
of Raldwinsville, and displayed in dark blue are the farms 
that make up the tract of land that we have purchased over 
a period of years, going back to 1955 through to 1961. 

MR. CIIINI: I would like to offer it as a 
Petitioner's Exhibit. 

THE COURT: Any objections? 

MR. STEELE: No objection, Your Honor. 

THE COURT: It will be received in evidence, 

Exhibit 44. 

BY MR. CHINI: (Resuming) 
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Peter Cappuccilli, a Petitioner, Direct. 

Q If on January 10th, 1072, if you sold a property 

for cash -- 

A h’hat date, sir? 

Q January 10th, 1072 -- 

A 1972? 

0 1962, I'm sorry -- 1962, on the date you sold it 

to Stonehedge Development, what would you have taken as a 
cash price -- the partnership? 

MR. STEELE: Objection, it is totally irrelevant, 
and just calls for a -- you know, it is a self-serving 
statement, and everything else. 

THE COURT: Well, lie's one of the members of 

tHe organization, and he should have an opinion as to what 
he would take in cash opposed to a mortgage. I'll let him 
answer. 

THE WITNESS: $720,090.00. 

RY MR. CMINI: (Resuming) 

Q Realizing that figure, and the fact .hat mort¬ 

gages were on the property in the amount of about $320,000.00 
what would you consider your equity in that property at 
that time? 

A $400,000.00. 

Q If the fair market value on January 1C h, 1962 

was $720,000.00 on these five farms, the Seneca Knolls 
Tract, how did ycu justify the selling price to Stonehedgc 
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Development of $1,353,600.00? 

A Ky interest. 

Q And, about what interest factor did you consider 
in 1962 when you sold this property? 

A Well, the interest factor in that time was 
approximately 7 to 8 percent on this type of a mortgage. 

Q And, on what figure did you compute your interest 

A The interest was computed on the fair market 
value, less the mortgages, and the down payment. 

Q The equity? 

A The equity, certainly. 

0 $400,000.00? 

A $400,000.00 equity that we had in the property. 

Q In the sale to Stonehedgc of the Seneca Knolls 

property, how did the partnership expect to be paid on the 
$1,075,000.00 mortgage, how were payments supposed to be 
forthcoming to the partnership? 

A .Just a continuation of what we were doing for 
years before, lv'e were developing approximately -- 

Q Excuse me -- we refers to who? 

A The Croporations, Stonehedgc Development Corpo¬ 

ration was developing the land, and by putting in the 
utilities necessary -- necessary utilities, developing 
approximately 100 lots a year, and the acreage that we 
had, multiplied by approximately 2.3 or 2.2 lots per acre, 




7 
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Peter Cappuccilli, a Petitioner, Direct. 

come into approximately 1,000 -- 1,100 lots .spending on 
the exact sizes, which would give us approximately 100 lots 
per year. And, doing this over a period of ten or twelve 
years, it would he using up this land. 

Q In other words, the land was sold by Stonehedge 

Development Company? 

A Right, development corporation, selling the lots 
off to builders or to ourselves to build on, whatever the 
case may be, we would use up this, and by selling the lots, 
we would receive the income, and pay off the mortgages. 

The corporation would pay off the mortgages -- 

Q To the partnership? 

A Both the first mortgage and the partnerships, 
right . 

Q '.'.'ere any proolems anticipated in the development 
by Stonehedge? 

A Kell, the normal problems that are anticipated 
in this business are very evident as everybody knows, 
in the land development business you have the problem of 
working with municipalities, zoning problem, is always a 
factor. The land is always bought as agricultural zoning, 
and we have to have it rezoned to be able to sub-divide it 
into lots. This is a problem that if you don’t do -- if you 
don’t meet with the zoning requirements at the time, or you 
can’t get it zoned the way that you want it, you are going 
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have problems. 

Also the fact that marketing condition. The c 
is always a question of whether or not you are going to he 
able to market 100 a year, and if you don't, naturally you 
arc nor going to be able to use up the land as fast as 
you anticipated. 

Q Prior to January 10th, 1962, did Stonehedgc 
Development have a record of developing a certain number c! 


lots? 


A Yes. 


0 What was that? 


A We developed from 1955 to 1962, we developed 
approximately between 90 and 125 per year. 

Q Did any problems actually occur in the develop¬ 
ment by Stonehedgc -- once Stonehedgc bought the property 

on January 10th, 1962, did any problems develop? 

A Yes. 

Q What were they, please? 

A In the latter part of 1962, when we petitioned 
the town of Van Ruren as we usually do every year or two 
for zoning of the parcels that are in question here, the 
five parcels, they set up higher standards of what they 
expected from us as far as size of lots is concerned. 

Q CoulJ you give us an example, please? 

A Yes. In other words, we bought the -- when we 
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purchased the farms, and wc expected a certain cost factor 
of land, and cost factor of developing, and a certain figure 
where we are going to be able to sell the lot, and this 
is all based on the number of lots which we are going to be 
able to get out of an acre, and the minute the town zoned 
it to -- for example 100 X 200 lot, rather tha.» 70 \ liS, 
you naturally cut down the number of lots that you will get 
on an acre, and by doing so, it was just nhobitable to he 
able to develop or uneconomical to do it, and keep competi¬ 
tive. 

Q Kero there any other problems during that tine, 
besides the zoning problem? 

A In 1962 -- in the latter part of 1962, the State 
of New York was talking about putting a new highway running 
between Exit 39 of the throughway, and Baldwinsville, known 
as the Baldwinsville by-pass, and wc were informed that 
possibly they were going to go through our property. And, 
the town of Van Burcn officials, in discussing our zone 
change were very reluctant to -- to do anything. 

Q Did the Stonchcdgc Development Corporation take 

any action against the town of Van Burcn with respect to 'c 
zoning problem? 

A Yes, we appealed on thre » different occasions 
to get the zoning changed to what wc felt was necessary, 
and we got turned down on three occasions, and then we appealed 
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it to the Courts, and through many of the maneuvers and time 
delays, which last some three years, we filially reached 
a settlement with the town. 

Q That was about what year? 

A 1965. 

Q Were principal payments made on this f.tonchedge 

Development Corporation mortgage during the years 1967, 

1968 and 1969? 

A No. 

Q Why? 

A We were not able to make principal payments, 
the property wasn't being used, and therefore we just 
weren't using it. It was just a dormant situation. 

Q Recause of the problems? 

A Recause O' the problems, marketing condition -- 

Q Why didn't the partnership foreclose on the 

property? 

A It is pretty difficult to have the partnership, 

who is holding a second mortgage foreclose when we had 
people holding first mortgages, they were going along, very 
sympathetic to the problems of the town and the marketing, 

-- and we weren't receiving any flak whatsoever from the 
people going to foreclose on the first mortgages, so 
naturally it wasn't a nice thing to foreclose on the second. 

Q As of this date, October 1st, 1973, are there 









107 


Minutes of Hearing, dated Oct. 1,1973. 2 3 

Peter Cappuccilli, a Petitioner, Direct. 

any balances outstanding on the Stonehedge Devclopment 
Mortgage of $1,122,850.00? 

A No. 

Q How was the Mortgage paid off? 

A On March 14, 1072, I believe, Stonehedge Develop¬ 

ment Company sold approximately 115 acres,and paid the 
partnership approximately -- let me get mv notes out -- 
paid the partnership $223,750.00. 

Q And, how was the 1 - lancc of the mortgage paid 

off? 

A $899,094.00, which is the balance between the 

total mortgages due to the partnership of $1,122,850.00 
was paid by foreclosure to us. 

Q The partnership foreclosed? 

A Foreclosed on the balance. 

Q Oo you have the original? 

A Yes. The closing statement? 

Q The closing statement and the deed -- 

MU. CIIINI: With the Court's permission I would 

like to substitute xerox copies for these three documents, 
the mortgage settlement statement, the certified copy of 
resolution and consent, and the deed from Stonehedge Develop 
ment Corporation to the partnership? 

H!F COURT: Yes, you may substitute photostated 

copies, as long ns they arc good copies and legible. 
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TMH WITNESS: Yes, they are. 

THE COURT: Yes, very good. 

(Pause.) 

MR. CI1 INI: As Petitioner's -- I would like 

to have these marked for identification. 

THU COURT: You are having the photostated copies 
marked right? 

MR. CHINI: Right. 

THE CLERK: Petitioner’s Exhibits 45, 40 and 

47 marked for identification. 

(Pause.) 

BY MR. CHINI: (Resuming) 

q Mr. Cappuccilli, will you please identify these 
particular documents, petitioner's Exhibit number 45, 40 
and 47? 

A It's a closing - - 

Q Read off the Exhibit number in order? 

A Exhibit number 45 is the closing statement 

from the mortgager, Stonehedge Development Corporation to 
the mortgagees -- the partnership. 

Q Would you read out -- 

A And, the mortgages -- due on the mortgages, 

$1,122,850.00, paid $253,750.00. Balance due the mortgagees, 
is $899,094.00, and this was the mortgage balance, which was 
paid by foreclosure in full satisfaction of the mortgage. 
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Next is the deed -- the 14th day of 'larch, 1972, 
conveying the property from Stonehedge Development Corpora¬ 
tion to Cappuccilli, Cappuccilli and Paduano, and recorded 
and this convey ance is made in full satisfaction of all 
mortgages held by grantees on the premiss described herein, 
and it was recorded, page 24 95 -- book 24 95 , page P.34. 

I'xhibit 47 is a certified copy of resolution 
and consent. 

Q Of which corporation? 

A Stonehedge Development Corporation authorizing 

this foreclosure. 

Till; COURT: Off tire record. 

(Whereupon, a brief off the record discussion 
was lie 1 d at the bench.) 

THU COURT: You better say that again. 

MR. STEELE: Your Honor, I have no objections 
to these being admitted into evidence. 

THE COURT: They will be received in evidence. 

(Pause.) 

BY MR. CH1NI: (Resuming) 

Q On the foreclosure just discussed about how many 
acres did the partnership receive? 

A 300 acres more or less. 

Q In your opinion what was the fair market value 

of the property received on the foreclosure? 
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A The fair market value of the property received 
on both foreclosures was approximately $900,000.00. 

Q And, how did you arrive at that opinion of 
$900,000.00? 

A Well, the -- 

Q for the 300 acres? 

A The property was -- from the time of purchase, 
approximately ten years, a normal appreciation over that 
period of time, approximately ten percent a year, or 
thereabouts, and the comparables of a piece of land of 
this type, and size, was $3000.00 per acre. 

Q When you sold the property to Stonehedge back 

in 1962, approximately what was the value per acre? 

A Approximately $1500.00 per acre. 

Q I need the original of tlie closing statement. 

T1IH COURT: Let's go off the record. 

(Whereupon, the hearing in the above case 
went off the record.) 

MR. ClIINI : I have a closing statement, a 

bond and mortgage and a deed, and I would like to substitute 
copies, however I notice I do not have a copy of the deed, 
but the mortgage recites the ’.escription of the property 
in the deed. In other words I wonder if it would be 
permissible to put into evidence -- the -- substitute the 


bond and mortgage and the closing statement, and keep the 
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Peter Cappuccilli, a Petitioner, Direct. 

deed ? 

Till; COURT; If it is to your satis faction, I 
assume that the Respondent's counsel has no objections. 

MR. STEELE: I have no objection, Your Honor. 

Tlin COURT: All right, they will be received 
into evidence. The mortgage will be Exhibit what? 

THE CLERK: Petitioner's Exhibit 48. 

THE COURT: Kell, identify them as they are 
marked please? V.'hat arc we marking as 48 now, what 

are we doing for the record? 

(Pause.) 

MR. CHINI: It is a closing statement between 
Gerald Paduano, one of the partners, and the two other 
partners, when they purchased out his interest. 

as» 

THE COURT: And, you are marking that as Exhibit 

what? 

MR. CHINI: 48. 

Till! COURT: All right. 

MR. C1IINI: And, there is a bond and mortgage to 
cover the closing of the sale of his onc-third interest to 
the other partners. 

THE COURT: And, you arc marking that as what? 

THE CLERK: Petitioner's Exhibit 49 . 

THE COURT: Pardon? 

rill: CLERK: 49, Your Honor. 
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Till: COURT: Exhibit 49. Both of these documents 
are received in evidence. 

BY MR. CM INI: (Resuming) 

Q Mr. Cappuccilli, would you please describe the 
closing statement, which is Petitioner's Exhibit 43? 

A The closing statement from Uerald F. Paduano, 
to Peter L. and Rocco M. Cappuccilli, conveying his un¬ 
divided one-third interest in property to owners of other 
undivided two-thirds interest in consideration of a purchase 
money mortgage covering the property conveyed for full 
value of his interest, $299,698.00, dated March 14th, 1972. 

Q Will you please identify the bond and mortgage, 
Petitioner's Exhibit 49? 

A The bond and mortgage is from -- between Peter 
L. Cappuccilli, Rocco M. Cappuccilli, the mortgagees, -- 
the mortgagers, and Herald F. Paduano, as the mortgagee, 
the sume of $299,698.00. 

Q Was the book and page number of the mortgage 
recorded? 

A No, this is the original. 

MR. CIIINI: Any objection to that? 

MR. STEELE: No, objection, Your Honor, but I 

would like to have copies. 

MR. CIIINI: Oh, sorry, here you are. I ran out 


of my copies 
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THE WITNESS: Yeah, I’ve got them here, how 
many do you want? 

MR. CHINI: Well, give him two -- 
(Pause.) 

MR. STEELE: Your Honor, if Mr. Chini needs 
the deed in at a later time at some point, I'd be glad to 
keep the record open for putting the deed in if he feels 
it necessary, I don't -- 

MR. CHINI: Well, just for the record the 
deed was recorded from Gerald Paduano to the other two 
partners. 

THE COURT: Yes, it's recorded, I see. For 

the record, when the Witness said, this is it, you were 
holding up something, what -- 

THE WITNESS: The mortgage 
THE COURT: The mortgage? 

THE WITNESS: Right. 

THE COURT: This bottom mortgage, that's 

Exhibit 49? 

THE WITNESS: That's right, sir. 

THE COURT: All right, fine. 

(Pause.) 

BY MR. CHINI: (Resuming) 

Q IN March of 1972, Mr. Paduano, the one-third 
owner of the partnership of Cappuccilli, Cappuccilli and 


♦ 


«'• ? \ 
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Padiano, sold his one- third interest on the foreclosed 
property to you and your brother for a consideration of 
$299,698.00? 

A Yes. 

Q With respect to the Henderson farm, did the 

partnership ever acquire the Henderson farm? 


Q What date, do you recall? 

A The option was December 7th, 1959, and the 
date of closing was March the 8tn, of 1960? 

Q What did they pay for the property? 

A $125,460.00. 

Q What was the purpose of acquiring the property? 

A Speculation and investment. 


They -- did they ever intend to develop the 


property? 


Q With respect to the five farms just mentioned, 
in the Seneca Knolls property, what was the purpose of the 
partnership acquiring these properties, the five farms? 

A The purpose was to -- for speculation and 


investment. 


Q Did you ever intend to develop the -- 
A No, we didn't. 

Q Did the partnership ever dispose of the Henderson 
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1 

farm? 


• » 

A 

Yes. 

.1 

Q 

When was that and to whom? 

4 

A 

It was disposed of on February 20th, 1961. 

.t 

Q 

To whom? 

i. 

A 

To Stonehcdge Development Corporation. 

S 

Q 

What was the selling price? 

A 

$216,500.00. 

9 

Q 

Do you know the terms -- the assumption of 

HI 




mortgage or down payment made, do you recall? 

11 



12 

A 

The -- there was a down payment -- 


(pause.) 

1.1 

A 

'les, there was -- it a c a mortgage assumption 

14 

of S107 



,000.00. There was a down payment of $28,000.00, 

l. r > 

and there was a purchase money mortgage for 581,000,00. 

Hi 



17 

Q 

That the partnership received from Stonehedge? 

A 

Right, fron Stonehedge. 

1 i*> 

1 II 

Q 

What was the fair market value of the Henderson 

•jo 

farm on 

February 20th, 1961? 

A 

$175,000.00. 

J1 

n 

< 

Now, vou paid $125,000.00 approximately two 


years ago, before that time, how did you arrive at the 

J.’{ 

figure 

$175,000.00? 

24 




A 

Well, the factor of appreciation during the time 


that we 

purchased it and the time that we sold it, and 
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secondly because it was part of the aggregate of these 

different farms that we were assembling, and upon getting 

the farms all as one package, naturally the value of all 

of the farms becomes approximately the value of the most 

expensive farm that -- that we purchased, which was 

according to the fair market value at that time. 

Q The farm sold for $216,500.00, and you say 
that the fair market value was $175,000.00, what's the 
difference? 

A Interest. 

Q Was an interest factor built in on the price? 

A Yes. 

Q How did you -- 

MR. STEELE: I -- I don't believe that I heard 
him say what the fair market value of the property was? 

THE COURT: $175,000.00. 

THE WITNESS: Right, $175,000.00. 

MR. STEELE: Thank you. 

BY MR. CIIINI: (Resuming) 

Q What did you consider your equity in the 

property, the fair market value was $175,000.00, you had 
a mortgage on it, and there was a down payment, what did 
the partnership consider its equity -- 

A Well, the down payment -- the sum -- the total 
sum of the down payment, and the mortgages, subtract this 
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from the fair market value, and this would he the equity. 

Q $40,000.00 is the correct -- 

A Yes, $40,000.00 -- $41,000.00, that neighborhood, 

right. 

Q And, in acticipating an interest factor on what 
did you consider the interest to be? 

A Kell, we figured the interest on the equity. 

Q On the $40,000.00, and about what percent 
interest factor did you consider? 

A between / and 8 percent. 

Q On that transaction the partnership received 

a mortgage, -- a purchase money mortgage of $81,000.00, 
please explain when this was paid, if ever? 

A IVc received sometime in 1962, I believe, 

-- about $11,000.00, and the $70,000.00 balance was part 
of the settlement and foreclosure of last year. 

0 Did the partnership ever acquire the Preston 

farm? 

A Yes. 

Q Po you know when, what the terms were? 

A Preston farm -- 19 -- date of purchase was 

closed the ISth of April, 1961. 

Q What was the purpose of acquiring the Treston 

fa rm ? 

Till; COURT: What farm, sir? 
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Till'. WITNESS: The Preston -- 

TUP. COURT: Preston -- okay. 

MR. CIIINI: It is not listed on the exhibit. 

Your Honor, it is in the stipulation. 

TIIT. COURT: All right. 

Till- WITNESS: The Preston farm was purchased 
to -- the land was to be used for a sewerage disposal 
plant, for the purpose of serving the entire acreage that 
we assembled. 

BY MR. CIIINI: (Resuming) 

Q Did they ever dispose of the Preston farm, 
the property? 

A Vrt s. 

Q When and to whom? 

A The property was sold to Seneca Sewerage Corpo¬ 
ration, or half of it -- let’s say, 20 acres of it was 
sold to the SEneca Sewerage Corporation, April 16th, 1961, 
and the remaining -- the remaining acreage stayed in the 
partnership. 

Q What was the selling price do you recall? 

A $40,000.00. 

Q And, what were the terms of the sale, how much 

was paid down? 

A $5,000.00 do’n, they assumed a $10,000.00 

mortgage -- Seneca Sewerage Corporation assumed a $10,000.00 
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1 

mortcape, 

and the partnership took back a $25,000.00 

• » 

mortgage. 


1 

Q 

At the time that the partnership sold the 

4 

property to Seneca Sewerage, what was the -- in your 

'» 

opinion, the fair market value at that time? 

ii 

A 

$21,250.00. 

i 

Q 

’s this the amount that you would have received 

h 

as a cash 

price? 

y 

A 

Yes. 

10 

0 

You sold it for $10,000.00, however? 

n 

A 

Yes. 

12 

Q 

What was the difference attributable to? 

l;i 

A 

Interest. 

14 

Q 

Do you recall about how much of an interest 

IS 

factor you were considering? 

10 

A 

The going rate at that time, between 7 and 

17 

8 percent 

for that type of mortgage. 

1" 

Q 

And, you base it on what? 

1:» 

A 

Based it on the equity. 

’JO 

q 

And, in your opinion what was the equity at 

21 

that time 

9 

22 

A 

The difference between the down payment -- the 

24 

total of 

the downpayment and the mortgage, and the fair 

24 

market value of approximately $6250.00. : 

27* 

q 

When was the purchase money mortgage paid, if at 
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Q Tlic $25,000.00? 

A It was paid in 1973. 

Q In full? 

A In full. 

Q With respect to the State appropriation, when 

did the partnership or Stonehcdgc receive notice that the 
State might take the property? 

A In -- official notice, I believe it was 1965. 

Q Was it definite at that time when the taking 
would take place? 


Q Did the State specify the amount of land that 
it would be taking? 


When did the actual taking take place? Ry the 


State? 


(Pause.) 

March 20th, 1968. 

Do you know approximately how many acres die 


State tool;? 


A Yes, they totally took 49 or 50 acres, however 
they ruined some other acreage as well. 

Q Was this State appropriation controversy tried 


S’ 


■y * 
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in the Courts? 

A Yes. 

Khcn was the Court decision finally resolved? 

A Uoll, was that when the trial took place or 
the -- 

nil. COURT: Well, recite when the trial took 

place. 

nil. UIT.N'ESS: All right, the trial took place 
in May of 1 972 , and the decision came out approximately 
.June of 1973. 

BY MR. ClIINI: (Resuming) 

Q When was the highway completed? 

A The highway was completed in 1971. 

Q What effect did the State taking make on the 

plans for Stonehedge Development Corporation? 

A from the time that the highway first was 
mentioned in the newspapers, in 1962, the latter part of 
1962, it made a big factor in the thinking of the town 
fathers, and town planners, and made it very difficult 
for ourselves to get any zoning change, which was part of 
the problem as I mentioned earlier, and from that day on, 
it was very difficult, because it was never pinned down 
to exactly where they were going to be, until 1968. 

Q I see. In view of the disruption in the plans 
for Stcnchcdge, what if anything did the partnership do? 
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Peter Cappuccilli, a Petitioner, Direct. 

Iuc partnership continued to trv to get 


don' t 


■•ell, lor example, because Stoneheilge now could 
not develop the property as anticipated, what did the 
partnership do if anything? 

"C just went along with the corporation's 
inability to perform,and -- and pay, and waived the payments. 

hell, in March of 1972, was there a foreclosure? 

' n Bareli of 1 972 we did foreclose. 

And, what happened to the corporation? 

A The corporation is being dissolved. 

Q l'.’hy is that? 

A Stonehedgc Development Corporation has no use 
and function to us any longer, and the foreclosure was a 
1)1 g P art ° r it; > th c condemnation of the properties that 
the State took over was the transaction necessary by 
the corporation. It is not in the business any longer. 

Q During the tax years 1967, 1968 and 1969, 
the partnership made certain advances to Stonehedgc Develop¬ 
ment Corporation, Seneca Sewerage, and Cappy’s Real Rstatc, 
weie these advances made without interest? 


Q ''hat were the purposes of the advances? 

'' T ^e purpose of the advances was to enable 
Stonehedgc Development Corporation to pay their obligations. 
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39 


soiiie of which were the first mortgages on the property, 
uc loaned them money, or for whatever purposes necessary 
to keep alive. 

Q Were you able to borrow from the banks? 

A Stonehedge Development Corporation wasn't able 
to really borrow from the bank at that time. 

Q What about the other companies, -- Seneca 
Sewerage and -- 


A 

Q 

A 

Q 

A 


(Shakes head no.) 

Okay, were the advances finally paid off? 

Yes. 

Could you tell us when? 

I can't stipulate exactly when, but they were 
all short term -- 

Q As of now they arc all paid off? 

A As of now they are all paid off, yes. They 

W'cre all short term borrowings. 

MR. CIIINI : I have no more questions, Your 

Honor. 


TIIH COURT: You may cross examine. 

CROSS hXAMINATION RY 
MR. STliELE: 

Mr. Cappuccilli, you testified that you -- 
when you purchased the Preston farm, that the mortgage 
-- when the partnership purchased the Preston farm, it got 
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mortgage from the seller, that was without interest? 
^ N° > that was the Patterson farm, sir. 


now, -- 


Oh, I'm sorry, the Patterson farm. All right, 


(Pause.) 

MR. STEELE: I would like to have this marked 


for identification, 


THE CLERK: Respondent's Exhibit AR marked 

!l 

* 1207 for identification, 

10 

RY MR. STEELE: (Resuming) 

II 

Q Would you identify that, please? Just leaf 
through it so that you can see what it is. 

1! 

(Pause.) 

14 

Q Can you identify this for me? 

1 f» 

A Yes, it is a letter from Victor Chini, the 

10 

attorney, to the District Director of Internal REvenue, 

17 

in regards to the Cappucciili, Cappucciili, and Paduano 
case. 

I:i 

Q And, on page -- 

JO 

Tin; COURT: What's the date of the letter? 

■Ji 

MR. STEELE: The date of the letter is August 

11th, 1971, and lour Honor, this is what we commonly refer 

to as a protest, and you said that -- 
c’4 

THE WITNESS: 1'in a partner, and I understand 




[ 


i 





0 
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Peter Cappuccilli, a Petitioner, Cross. 

BY MR. STEELE: (Resuming) 


*> 

Q Xow, in reading your statements, do you not 


:* 

say that there was no agreement oral or otherwise providing 


4 

that the partnership charged interest on these obligations? 



A That's right, that was with regard to the -- 



Q Answer the question -- 


7 

MR. S lEELE: I would like to offer this into 


8 

evidence. Your Honor. 


H 

Tin: COURT: Any objection? 


10 

MR. CIIIN'I: I would like the opportunity for 


ii 

my client to mention -- 


12 

Illh COURT: Well, you will have him on cross 


i:: 

examination -- 


14 

MR. CIIIN'I: Then no objection, Your Honor. 


15 

TUT COURT: It will be received in evidence. 

k * 1249. 

it; 

tou will have him on redirect examination. 





1 T 

i 

i 

(Pause.) 


is i 

1 

MR. STF.nLE: I would like to have this marked 


If 

for identification, please? 


•Jit 

THE CLERK: Respondent's exhibit AS marked 

** 1254 

21 

for identification. 


2 -* 

MR. STEELE: Thank you. 


24 

BY MR. STEELE: (Resuming) 


24 

Q I show you this, and ask you if you can identify 


»• * 

that? 
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Peter Cappuccilli, a Petitioner, Cross. 

MR. CMINI: Can I have a copy of that? 

MR. STEELE: Yes. 

(pause.) 

MR. CHINI : What was this Exhibit? 

MR. STEELE: AS. 

(Pause.) 

BY MR. STEELE: (Resuming) 

Q Kill you please identify that document? 

A It is a letter from Victor Chini on October 
the 11th, to the District Director, in regard to myself 
and my wife, and it is in protest against the adjustments 
and support there the following facts. 

Q All right, thank you. 

MR. STEELE: Your Honor, I offer this into 

evidence. 

THE COURT: Any objections, Mr. Chini? 

MR. CHINI: I don't know if I have got a 
complete Exhibit, Your Honor. 

(Pause.) 

THE COURT: Any objection? 

(Pause.) 

MR. CHINI: None. 

THE COURT: With no objection, it will be 
received into evidence. 


MR. STEELE: Thank you. 


Would you please mark 




4 3 


1 


** 1 290 ;1 

i 


8 


in 

il 


12 


i:i 

14 

15 
11 ! 


17 


IS 


1 '• 


■_'il 

21 


24 


24 


** 1314 - : ’ 
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Peter Cappuccilli, a Petitioner, Cross. 

this for identification? 

Till- CLERK: Respondent’s Exhibit AT marked for 
identification. 

BY MR. STEELE: (Resuming) 

I show you Respondent's Exhibit AT for identifi¬ 
cation, and ask you if you can identify that document? 
(Pause.) 

Q Can you identify that document? 

A It is a letter from -- to the District Director 
of the INtcrnal REvenue in regard to Stonehedge Development 
Corporation, protesting -- 

THE COURT: Written by whom? 

THE WITNESS: Protesting its -- written by 
Victor Chini -- 

THE COURT: All right. 

THE WITNESS: Submitted by him -- 
BY MR. STEELE: (Resuming) 

Q And, you signed that as President of the -- 
A President of the corporation. 

Q All right, fine, thank you. 

rilE COURT: Are you offering this into evidence 

MR. STEELE: Yes, Your Honor, I am. 

THE COURT: Any objection? 

MR. CHINI: None. 

THE COURT: It will be received in evidence. 







*• '■> ■>'& 


A 


. f 


\ 
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Peter Cappuccilli, a Petitioner, Cross. 

nv MR. STEELE: (Resuming) 

Now, in any of these protests is there any 
statement contained therein of the facts to the effect that 

interest was taken into consideration in arriving at the 
sales price? 

A Mot that i know of. 

Q Did -- 

MIL COURT: Not that he knows of, he said. 

MR. STEELE: Right I want to make sure that they 

got that. 

BY MR. STEELE: (Resuming) 


Did you discuss the sales of these farms with 


other people? 


Other than my partners, you mean? 


You -- 


I don’t know who he would. 


Q hell, what I was referring to, -- you said -- 
you said you learned about all this from accountants and 
lawyers, as a general rule, and I wanted to know, did you 
discuss these particular transactions, which are involved 

in this case, back in 1960 or 1961, with any attorneys or 
accountants? 

With our attorneys and accountants at that time. 


9 



r-'t 


t . 
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Peter Cappuccilli, a Petitioner, Cross. 

5 

1 

yes. 


• » 

Q And, are those people alive? 



A I believe that they are, however they are not 


4 

representing me at this time. 


.( 

Q And, you know where they are? 


ti 

A Not -- not in particular. 


* 

All right. These are the mortgages which arc 



involved, did you record these mortgages in the County 


9 

Clerk's Office? 


lit 

MR. CIIIN'I: Can you be more specific? 


11 

B\ MR. ..1EELE: (Resuming) 


!.’ 

Yes, I'm referring to the -- to the one property 


l:< 

14 

which was called the Seneca Knolls property, did you record 
that mortgage for $1,075,000.00? 


15 

A The $1,075,000.00 mortgage in total was not 


111 

recorded, however -- 


17 

Q That's all that you need to say. Just answer 


Is 

the question. 


19 

■’ll 

Old you record the mortgage on the Henderson 


property? 


21 

(Pause.) 


• »•» 

A No. 



'll right. Mow, you mentioned that the State 


J4 

condemmed . , nortion of your land, of this property, I wish 


•J5 

>ou would take the Court's Exhibit, and also my Exhibit, 



L/ 
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Peter Cappuccilli, a Petitioner, Cross. 

and, maybe Mr. Chini's Pxhibit -- and mark -- take a pen or 
a pencil or somethin-, and draw out the property -- approxi 
inately, the property that was taken by the State of New 
York? 


A It was taken -- approximately the distance between 
these two dotted lines, where it crosses eacli of these 
dark areas. 

TIIL COURT: Well, what w'e — I’m going to draw 
a circle around it -- there, is that right? 

THE WITNESS: That’s right. Ml right, and all 

of this. 

THE COURT: All right, there are three circles 
in black ink 

MR. STEELE: But just -- 

THE COURT: On the parts that the petitioner is 
talking about. 

MR. STEELE: All right, thank you. 

THE COURT: And, that’s on Exhibit 44. 

MR. STEELE: 44. 

THE COURT: Right. 

BY MR. STEELE: (Resuming) 

Q Now, was there a condemnation suit involved in 

this taking by the State of New York? 

A Yes. 

Q And, how much did the State pay you for taking 


that amount of land? 
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ihe total payment on the award was approximately 


$2-10,000,00. That is both for the taking aiul the conse 


quential damages. 


All right, fine. Now, when you had this 


condemnation proceeding, this was an actual trial wss it 


A Ye s, 


And, did you have an expert testify with respect 


to the value of this? 


A Ye ^. 


Property, and what did he testify to with respect 


to the value of this property at the time of the taking? 


A Ah - - 


Till. COURT: Are you talking about per acre or 


MR. STEF.LP.: The total valu» -- the total value. 


THE WITNESS: The total value, which included 


the taking and the consequential damages, I believe it was 


a $1,600,000.00. 


I’Y MR. STEELE: (Resuming) 


Q Did you have any idea what the -- can you give us 


a breakdown between the taking and the consequential damages? 


A I don't remember. 


Q There would have been one though, wouldn't there? 


Yes, I believe so, but T am not that familiar with 


y 


I 









*» - • 
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Peter CappucciJli m Petitioner, Cross 

’ i 

it. 

And, do you have anythin? in your records up 
here today that would indicate what those were? 

A No, -- no, I don’t. 

Do you know if either your brother, Rocco, or 
herald Paduano have real estate brokerage licenses in the 
State of New York? 

A Yes, they both have. 

Q And, Gerald Paduano is your brother-in-law, is 
he not? 

A No, s i r. 

• low is he -- is he related to you in any manner? 

A Ile is a cousin, a distant cousin. 

(Pause.) 

MR. STEELE: Your Honor, for the record, I -- 
I think that we ’etter change our paragraph 2 of the stipu¬ 
lation, because the stipulation does say that Caroline 
Paduano is your sister, I thought she was your sister, she 
is not your sister? Can, we just -- 

Till: COURT: Yes, -- 

MR. STEELE: I had something in my files that said 
she was that’s why I put it in, so, with the Court's permission 
we'll just strike that line out, and put in that he is a 
distant cousin -- 

THE COURT: I think that you better correct it 


r . 
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Peter Cappuccilli, a Petitioner, Redirect. 

in pen and ink though, on the court's copy too? 

MR. STEELE: Right. 

THE COURT: Right. 

MR. STEELE: I apologize to the Court. 

MR. CHIMI: What paragraph is that? 

MR. STEELE: Paragraph 2 of the stipulation -- 
the last sentence. 

MR. CHIMI: I see. Put flerald Paduano is a 
distant cousin, is that all right? 

MR. STEELE: Fine, that's what he testified -- 

fine. 

THE COURT: And, change the original too. 

MR. STEELE: Yes, Your Honor, could we do that 
immediately after the -- 

THE COURT: All right -- give that to the 

Respondent's counsel, please. 

Off the record. 

(Whereupon, the hearing in the above was 
taken off the record.) 

rnr COURT: The correction has been made on the 

original. 

•!R. STEELE: I have no further questions. 

HIE COURT: Anything further? 

REDIRECT EXAMINATION RY 


I ' 


MR. CHIN’I: 
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.li . Cappuccilli, when Mr. Steele asked y^u about 
the mortgages not being recorded, regarding the Seneca 

KncUs and the Henderson property, could you please explain 
why? 

A Yes - w e prepared at that time alternate mort- 
gages, $1,075,000.00 in one instrument. V.'e also prepared 
five separate instruments, totalling the $1,075,000.00 in 
the event that we had to record them for the purposes of 
financing, or borrowing money, and could offer them as 
collateral. 

Q I see, if you were going to offer -- going to 
go to t lie bank to borrow money, and only a portion of the 
total property was going to lie refinanced, you’d file the 


one mortgage, and then you would borrow on it? 

A Now, what I mean is, we are -- if we were going 
to borrow money, we would use part of it for collateral, 
security, part of the $1,075,000.00. If we recorded the 
entile $1,0-5,000.00, we have a tremendous mortgage tax 
to pay, and recording fees, so we divided it up both ways 
in the event that it was needed. And, at one time, we did 
iccord one of the far a in the Courthouse, and paid t’’e tax, 
and that was the Kamain (phonetics) farm, which was 
$354,000.00, I believe, is the mortgage of the one $1,075,00( 
And, that was recorded in the Onondaga County Clerk's Office. 

Do you know approximately what the mortgag.e rates 
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Peter Cappuccilli, a Petitioner, Recross. 

arc for filing in the County Clerk's Office? 

A Three quarters of one percent. 

And, the purpose of not recording was to save 

money? 

A Absolutely. 

Q All right. 

MR. CIIINI : No further questions. 

Till; COURT: All right, you can -- anything further, 

Mr. Steele? 

• IR. STEELE: I have -- I just have one question. 
RECROSS EXAMINATION BY 
MR. STEELE: 

You broke down the $1,075,000.00 mortgage on 
all the farms? 

A Yes. 

And, you said that the Kamain farm was $336,540.00’ 
A I think that it is $354,000.00, I'm not positive 
at this point, but it -- I think that I have got some infor¬ 
mation in here that I could find that would give me the 
exact figure, but it was in that neighborhood. 

■ 1R. CIII.M: Uc was just using an example. 

THE WITNESS: Yes. 

BY MR. STEELE: (Resuming) 

Q But there were values set on each of the other 


properties, too? 





I 
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A Oh, absolutely. 

Q And, if you needed it, you were going to do it 

that way? 

A Oh, absolutely, that would total it, right. 

MR. STEELE: Mo further questions. 

Till. COURT: All right, you may step down, thank 
you very much. 

(Witness excused.) 

THE COURT: We are going to recess for five 

minutes. Are you halfway through Mr. Chini, or more than 
halfway through -- 

MR. CHINI: Two-thirds, Your Honor. I just 
have a little bit -- 

THE COURT: Oh, I see, we'll recess for five 

minutes. 


THE CLERK: Rise please. 

(thereupon, the hearing in the above was recessed 
at 1:00 as described above.) 

THE CLERK: Please be seated. 

MR. CHINI: I have one more witness. Your Honor. 
THE COURT: All right, you may call him. 

(Pause.) 


THE CLERK: 

mony you are about to g 
be the truth, the whole 


You do solemnly swear that the testi- 
ive to the Court in these cases, will 
truth, and nothing but the truth, 




*V ^ - ' x 
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1 

so help 

you God? 

• » 


THE V.’IT NESS: I do. 

:t 


nil. CLI-.RK: Would you state your name and 

4 

address 

for the record? 

5 


TUP WITNESS: Paul Kiniry, 201 Meadow Drive, 

i; 

Syracuse 

, New York. 

7 

S 

please? 

THE. CLERK: Could you spell your last name, 

y 


THE WITNESS: K-i-n-i-r-y. 

10 


THE CLERK: K-i-n- -- 

11 


THE WITNESS: I-r-y. 

rj 


THE COURT: You may take .he stand. 

M 


THE WITNESS: Thank you. 

14 

PAUL 

KINIRY, called as a witness on behalf of 

15 

the Petitioners, having been duly sworn, took the stand 

l(i 

and testified as follows: • 

17 

DIRHCT EXAMINATION BY 

is 

MR. CIIIN1 


r> 

Q 

Mr. Kiniry, what i s your profession? 

■JO 

A 

A certified public accountant. 

J1 

0 

\ 

How long have you been in the public accounting 


field? 



A 

Approximately 15 years. 

•J4 

Q 

By whom are you employed presently? 

J."i 

A 

Haskins an., ^ells. 









\ 
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Paul Kiniry for Petitioners, Direct. 

:i 

Q 

Are they certified public accountants? 

»» 

A 

Yes. 

:< 

Q 

IVould you please give us your educational back- 

4 

ground? 

Which colleges -- 


A 

I attended Mount St. Mary's College and the 

1 i 

University 

of Pennsylvania. 

4 

Q 

And, what degree did you get? 

s 

A 

bachelor of Science, in business administration. 

D 

Q 

And, in your experience in public accounting, 

10 

have you had occasion to compute interest? 

li 

A 

Yes. 

in 


(Pause. ) 

it 


MR. CHINI : Your Honor, I have a book that I 

14 

would like 

to use in evidence, and I have xerox copi s of 

15 

the pertinent pages that we are going to use, if counsel has 

1(1 

no objection, I would like to -- 

17 


MR. STEELI;: No objection -- 

IS 


MR. CIIINI : It is the Accountants' Handbook. 

10 


MR. STEELE: Would you read in the record, what 

•JO 

that -- 


L’l 


MR. CIIINI: Accountants' Handbook of Formualas 

— 

and Tables, 

by Lawrence Lipkin, Irwin K. Fcinstein, and 

■J .1 

Lucilc Derrick, published by Prentice Hall, Inc. 

•_'l 


IHI. COURT : And, what date is the copywrite? 

■J.l 


MR. CIIINI: 1903 copywrite date. 


. A 




. A - 


* 




I ; 


■r 


s 



A 
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Paul Kiniry for Petitioners, Direct. 

Till- COURT: That's the original printing? 

MR. CHINI: Yes. 

Till. COURT: All right. All right, you have no 
objections to substituting the photostated copies? 

MR. STEELE: No. 

Till. COURT: It will be marked as Petitioner's 

Exhibit -- 

MR. CHINI: 50, Your Honor. 

(Pause.) 

Till: CLERK: It's 50? 

MR. CHINI: SO. 

THE CLERK: Consisting of two pages? 

MR. CHINI: Yes. 

BY MR. CHINI: (Resuming) 

Q Mr. Kiniry, is this book that we have just 

referred to a recognized tax and accounting profession for 
computing, interest? 

A Yes. 

Did you at my request compute the interest factor, 
what it would be on $400,000.00 for a 12 year period, 
assuming no principal or interest payments during that inter¬ 
val, and the final payment at the end of the 12 year period 
was $1,075,000.00? 

A Yes. 




n 


Q 


What interest factor did you arrive at? 







'i 


- 
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Paul Kiniry for Petitioners, Direct. 


1 

no principal or interest payments ma de during that time, 


*> 

and at the end of the 12 year period, a total of $70,000.00 


:l 

was received? 


t 

/ Yes. 


t 

Q What was the interest factor? 


ii 

A Approximately 7 1/2 percent. 


i 

Q And, how did you arrive at it please? 


* 

a Page 174, 7 1/2 percent interest for li year 



period, 2.31817 x $29,000.00, would equal $09,072.00. 


111 

Q Did you at my request compute what the interest 


11 

factor would he on $6,250.00 for a 12 year period assuming 


VJ 

no principal or interest payments made during that time, 


n 

and a total of $25,000.00 was paid at the end of the 12 


M 

year period? 


15 

A Yes. 


Hi 

Q What was the interest factor? 


IT 

A Approximately 12 percent. 


1.1 

0 And, how did you arrive at it please? 


1 'i 

A That would have been page 172, an interest factor 


■jii 

of 6 percent would equal 2.0121, doubling that would he 


Cl 

equal to 12 percent, and the multiplication would come to 



$25,150.00. 


L’:l 

MR. CHINI: No further quest!ons,Your Honor. 



TUP COURT: Any cross examination? 


•jr. 

MR. STEEL!:: Yes, just a couple of questions. 



\ 
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CROSS EXAMINATION BY 

MR. STEELE: 

Mr. Kiniry, are you the taxpayer's regular 

accountant? Is your fir. the taxpayer's regular account- 

ant? 

A les, now we are. 

Q And, how long have you been the regular 
accountant? 

A Ah -- approximately five years. 

And, were you at all related to this Testone 
Accounting firm? 

A Yes. 

And, you were with Testone when they merged with 
Haskins and Sills? 

A That is correct. 

'.ere you the partnership's accountant during 
tiie period that Testone was handling the work? 

A Yes. 

Q And, did you represent Mr. Cappuccilli, and or 

the partners and the partnership at any time before the 

Internal Revenue Service in this case before it came over to 
Mr. Chini? 

A \cs, in the initial examination. 

,1!i - C: Thank you, that's all. 


'HIE COURT: Anything further from this witness 
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Discussion. 


i 

'i on nay step down, thank you very much. 


•» 

♦ ('.fitness excused.) 


:< 

Tin: court: 

Oh, Mr. Chini, if you will offer 


4 

exhibit 50 now, I will 

receive it, since there is no objec- 


5 

tion. You arc offering exhibit 30? 


t. 

MR. CHINI: 

Yes, sir, I'm offering -- 

** 251 

1 

Till'. COURT: 

It will be received in evidence. 


8 

MR. STEELE: 

\'o objection. Your Honor. 


!) 

THE COURT: 

All right. Thank you. 


10 

(Pause.) 



11 

MR. CHINI: 

With respect to the briefs, Your 


12 

Honor, we would like to -- 


It 

THE COURT: 

Oh, -- arc you resting? 


14 

MR. CHINI: 

Yes, Your Honor. 

* 

15 

THE COURT: 

And, you arc resting? 


Hi 

MR. STEELE: 

Ye.s, Your Honor. 


IT 

THE COURT: 

All right, then, gentlemen, the case 


is 

stands submitted, what 

time do you wish for briefs -- for 


1:» 

the filing of briefs? 



20 

MR. STEELE: 

We would like 60 and 45 days, if 


21 

possible. Your Honor. 




THE COURT: 

I'll give you 60 and 30. 


21 

MR. STEELE: 

Well, the problem with 30 is that 


24 

it is right during the 



25 

THE COURT: 

Well, I will give you 35 then, that 


< 3 ) 




60 


J 


that wi 1 ] do it. 
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' !r ' • ' STrLLI: : All right, fine. 

T,m C0URT: Khat a re those dates, Mr. Clerk? 
60 days from today would be October -- November 30 - 

THI CLflRK: November 30th, yes. Your Honor. 

TIIH COURT: November 30th. 

TUI. CLERK: For original briefs. 

rilL COURT: And, January -- it . s Jamjar 6th 


or 7th. 


THI: CLERK: J anuary 7th, which is a Monday. 

THE COURT: January 7th, all right. Fine, 

gentlemen, thank you very much. The case stands submitted, 
and we’ll adjourn at this time. 

UIINI. Fine, I would like to submit a 

X6r0X ° f the <lEoJ herald Paduano to the Rocco and 

f’eter L. Cappuccilli. 

THr C0URT: A11 ri « ht . >’ou have no objections? 

MR. STI;ELE: No objections. 

Tin: COURT: It Will bo received ia evidence a.,' 

Exhibit 51, is that right? 

TIIF CLERK: 51, Your Honor. 

Tin: COURT: All ri B ht, Tiao. so if, received. 

“ rk a " J Stami ’ nxhil,it 51 sta "l’»> 1 received into evidence 
■IR. CIII.VI: Your Honor, could the record bo 

hclJ open until a certain date? 


■h. 






1 .t 


1 1 
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Discussion. 

Tim COURT: It -- can you submit it within 

- 

ten days, Mr. Chini7 

•'! 

MR. CHINI : Fine, yes, Your Honor. 

4 

MR. STEELE: I say, I can run up and run it off 

.i 

right now, if you are going to be here for a moment? 

t, 

THE COURT: Oh, the Clerk will receive it as 

i 

soon as you bring it down. 

S 

MR. STEELE: Arc you going to he here for awhile? 

•1 

MR. CHINI : Yes. 

10 

THE COURT: Then, we'll close tlie record as 

11 

of today, after that Exhibit is received. 

1J 

MR. CIIINI: Thank you, Your Honor. 

M 

THE COURT: Oh, do you have the original there? 

1 1 

MR. CHIMI. Yes -- it's the original, right. He 

ir. 

said that he would xerox them now. 

u; 

THE COURT: All. right, fine, we'll have the 

! 17 

original stamped in evidence, and then we will allow you to 

JS 

substitute photostated copies, so if you will offer it now. 

10 

Mr. Chini, as exhibit 50 -- 

■jn 

THE CLERK: 51 -- 

•J1 

THE COURT: 51, w.'ll receive it in evidence 

»•» 

right now. It will he stamped in evidence, Mr. Clerk, 

•j:i 

and it may be withdrawn for the purposes of substituting 

gl 

photostatic copies. 


MR. CHINI: Thank you, sir. 


. 


6 
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Minutes of Hearing, dated Oct. 1, 1973. 

Hearing Adjourned. 

THI : COURT: Then the photostat ic copy will have 
the Hxhihit number on it. 

MR. CHIN!: Thank you. 

Tlir COURT: All right, thank you very much, 
gentlemen, the case stands submitted, and we’ll adjourn. 

TUI- CJ.FRK: Rise, please. 

("'hereupon, the hearing in the above was adjourned 
as described above.) 
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NOTICE OF APPEAL. 
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